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SUPREME COURT OF WISCONSIN

TAMMY KOLUPAR,

Plaintiff-Appellant,
Appeal No. 02-1915
V.
Trial Court
WILDE PONTIAC, CADILL.AC, INC. Case No. 02-CV-002571
and RANDALIL THOMPSON,

Defendants-Respondents.

STATEMENT OF THE ISSUES PRESENTED

1. A consumer prevailed on an automobile dealership fraud
case by accepting defendant‘s first offer: a statutory
offer of judgment, with costs and fees to be decided by
the court. Did the lower court erroneocusly exercise its
discretion by failing to apply and consider the correct
legal standaxd?

Answered by the trial court: No.
Answered by the court of appeals: No.

2. Whether the lower court erred in failing to make a
reasoned determination of litigation expenses allowable
to the prevailing party in a motor vehicle dealership
fraud case, where the court lumped costs and fees
together, without specifying what amounts were allowable
for each (where costg and fees are allowed by statute)
whether the lower court should have utilized the
“Jodestar” method of calculating fees, and whether it
should have adjusted the hourly rate of plaintiff’s
attorneys to account for the delay in payment, both as
mandated in federal cases by the U.S. Supreme Court?
Answered by the trijial court: No.

Answered by the court of appeals: No.

3. Whether the lower court erred in delegating fact-finding
and decision-making to a former discovery referee,
summoned as a defense witness, as to the merits of
awarding reasonable attorneys fees and costs to the
prevailing litigant, where the referee lacked foundation
and knowledge of the case, made no specific findings, and
never conducted fact-finding hearings under §805.17(2)°?
Answered by the trial court: No.

Answered by the court of appeals: No.
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STATEMENT OF THE CASE
A. DEALERSHIP TRANSACTION

This case arose because Wilde Pontiac and 1its sales
manager, Randall Thompson, orchestrated a fraudulent trade-in
deal at Wilde’s Waukesha showroom On March 30, 1994. Wilde's
pontiac New Car Sales Manager, Thompson, created an impression
of legitimacy from his title and his access to Wilde's forms
and equipment to induce 18-year-old Tammy Kolupar to “trade”
her 9-month-old 1993 Sunbird for his own 1986 Mercedes Benz,
under the guise of a dealership sale.! He paid $5,750.00 for
the Mercedes and gold it for $8,600.00 (R. 102,2). At the
same time, the dealership’s used car manager approved the
transaction, acguiring Kolupar’s one-year-old Pontiac Sunbird
and selling it at a price greater than its cost. (R.
102,14) (App. 13). Thompson told her (R. 102, 1) and showed
her documents (R. 104, Exhs. “C" and wDr) (App. 12, 13)stating
the transaction was a “trade-in” with Wilde, netting her a
wtrade” value of $8,995.00. Both statements were falgse. There
was no trade-in because Wilde did not own the Mercedes, and
Kolupar was never credited with $8,995.00 from the Sunbird

sale. Word of Thompson’s deal went through the dealership

1

Dexter White, a Wisconsin Department of Transportation
dealership compliance officer at that time, referred to this
practice as “curbing cars.” (R. 130,9). Thompson’s superiors
did nothing to discourage the practice. (R. 102,3) (App. 13).
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“]ike wildfire,” according to the used car manager. (R. 99,
2) . The Mercedes was a mechanical nightmare for Kolupar (R.
102,3) {App. 13). The odometer ran intermittently, mis-stating
the mileage. The axle was bent. The brakes immediately
needed repairs. The vehicle overheated and stalled in traffic.
Within a few months, it stopped running altogether. She sold
it for $2,000.00. (R. 102,3,14). When Kolupar’s attorney sent
a letter to Wilde outlining the dual transaction and asking it
to resolve the matter for $13,000.00 (R. 104, Exh. “A") (App.
21),the dealership’'s attorney denied responsibility and
refused to negotiate. (R. 104, Exh. “B”) (R. 128,99) (App. 22}.
However, in her July 6, 1995 letter which rebuffed Kolupar’s
efforts to settle before suit, Wilde’'s attorney acknowledged
that Wilde possessed files arising from its “purchase of a
1993 Pontiac Sunbird on April 4, 1994.” (R. 104, Exh.

“B”) (App. 22} .

In short, Wilde‘’s sales manager, Randall Thompson,
fraudulently sold a car worth $2,000.00 for $8,600.00.
Kolupar's attorney obtained a settlement for $6,600.00, the
exact amount of the difference. Yet, the appellate court
majority decision states:

“The trial court properly considered
results obtained” (2003 WI App. atf17),

in reducing attorney’s fees from $41,000 to $4,000.

Kolupar’s attorneys convinced her bank to accept



$6,600.00 to satisfy a $9,100.00 judgment, which had ballooned
into between $17,000.00 and $20,000.00 with interest. (R.
128, 91-92).

In her complaint, Ms. Kolupar alleged:

1. Common law fraud;

2. Violation of TRANS. 139.04, Wis. Admin., Code
(inspection/disclosure of defects in vehicles
sold by dealerships) ;

3. Violation of §218.01(9)(b)(1994)(motor'vehicle
licensee Eraud), TIOW renumbered as
§218.0163(2), Stats.;

4. Breach of warranty; and

5. Odometer fraud.

B. TRIAL COURT PROCEEDINGS

Wilde began what Judge Ralph Adam Fine’s dissenting
opinion called “sleazy” and “Rambo” litigation tactics, adding
expense and delay to the process {discussed later in this
gection) .

The Court of Appeals’ decision affirmed the circuit court
decision-making process, which penalized Kolupar and her
attorneys for the amount of work they had to do before Wilde
tock any responsibility for itgs actions. The circuit court
emphasized the small amount of Kolupar’s damages, stating “way

too much work was done” (R. 129,73) (R. 128,10). It criticized



Kolupar because “discovery was over - - well over-done.” (R.
129, 72). However, he did not find Kolupar filed any motion
without good cause. By contrast, Wilde bought motions for
change of venue, for summary judgment, and for protective
order, which were all denied. (R. 128, 41)(R. 14) (R.74).

There 1s no finding that even one of the twelve
depositions (nine taken by Kolupar, three by Wilde) was
unnecessary, or not needed to defend on summary judgment, to
compel settlement, and to prepare for trial. Yet, Kolupar's
attorneys were not paid for any depositions (or for any
work)after December of 2000 2. Kolupar filed basic document
requests, seeking records for both cars involved in the
transaction. She reguested Thompson’'s employment records
because of Wilde’'s spurious denial that Thompson was a
manager. There is no finding that Kolupar took an unreasonable
position regarding settlement. On the contrary, the trial
judge acknowledged on the record that Wilde spurned Kolupar’'s
numerous settlement attempts. (R. 129, 23,38). Yet Kolupar’'s
attorneys were not paid to attend the two court-ordered
mediations.

The decision-making process approved by the Court of

2

Oof the $15,000.00 awarded, $10,673.62 went for costs, which
were undisputed. The remaining $4,000.00 paid legal fees for
work performed in the case up to December, 2000. All
subsequent legal work remains unpaid from the award.

5



Appeals in a published decision has little resemblance to the
methodology adopted by this Court as set out in Village of
Shorewood v. Steinberg, 174 Wis. 2d 191, 496 N.W.2d 57 (1993)
adopting SCR 20:1.5.

On the morning of trial, the circuit court announced that
Attorney Frank Crivello (excused the year before after serving
four months as discovery referee) would serve as finder of
fact. No notice of this procedure was given before trial.
(R. 127,14). The appellate court found Crivello’s pivotal
trial role appropriate under §805.17(2), Stats. Yet Crivello
conducted no fact-finding hearings and took no testimony.
crivello lacked familiarity and foundation with the overall
action, stating again and again that he did not know about
Wilde’'s denied venue motion, did not know about Wilde’s denied
summary judgment motion, and that he only served to monitor
discovery for a limited period.(R.128,43,44,46). Crivello’'s
wrecommendation, ” accepted carte blanche by the clircuit court,
had no underlying calculations. The only visible source for
the number of $15,000.00 (in lumped-together fees and costs)
was that this number had been offered by Wilde. (R. 128,8) (R.
129, 73).

After Crivello's “recommendation” the court gtated that
the statutory intent of §218.01(9) (b) (1994) was for him to

consider Wilde's attorneys fees expended in defending



itself.(R. 129,73).

The trial court accepted the Mr. Crivello's
recommendation to award Kolupar’s out-of-pocket expenses
(undisputed at $10,673.62)and paying about $4,000.00 towards
Kolupar’s $41,000.00 in attorneys fees to the time of trial.
In so doing, the circuit court referenced none of the factors
to be considered by it under SCR 20:1.5 and Village of
Shorewood v. Steinberg. See transcript of decision-making
process (App.9) {(R.129, 71-74).

The evidence in the record addressing the SCR 20:1.5
factors does not support a decision paying $4,000.00 out of
$41,000.00 in fees, which the trial court stated he believed
were actually devoted to the case. (R. 128,94-95).

The trial court relied upon the Court of Appeals decision
in Aspen Services, Inc. v. IT Corporation, 220 Wis. 2d 491,
583 N.W.2d 849 (Ct. App. 199%8). In Aspen the Court of
Appeals affirmed an award of sixty percent of the fees
requested, because it found that the plaintiff’s attorney in
Aspen was intransigent about settlement. Here, the Court

found Wilde was intransigent. (R. 129, 23). In Aspen, the

Court of Appeals approved a reduction of fees because Aspen’s
attorney acted in an uncivil manner. Here, the circuit judge
acknowledged Kolupar’s attorney did not act uncivilly. (R.

129,52) .



Aspen involved a contractual fee-shifting provision in an
agreement between commercial parties of equal bargaining
position. By contrast, these parties include a teenager and a
large corporation owning multiple auto dealerships in the
State’s largest city.

The circuit court said that the case was “over-tried,”
wover-pled” and created a “daunting discovery mountain.”
However, it did not £find any depositions were unnecessary,
that any causes of action were without merit, or that there
were any tasks plaintiff’s attorney could have avoided without
changing the result. The record demonstrates no process of
discretionarily reducing fees to reflect any wasted attorney
effort (if any were found).

The Court of Appeals in a reported decision affirmed the
trial court’s decision-making process. The majority was
untroubled that the standards imposed by the Supreme Court in
village of Shorewood v. Steinberg (the SCR 20:1.5 factors)
were not discussed or even acknowledged, let alone considered
and applied in making this award of fees and costs. Because
it is a reported decision, it is now a statement of Wisconsin
policy.

The lower court ignored substantial credible evidence
explaining why Kolupar’s bill included $41,000.00 fees and

$10,673.62 in expenses by May, 2002. Those reasons included



the following:

In June, 1995 Kolupar’s attorneys wrote to Wilde
outlining the transaction and demanded $13,000.00
for Kolupar‘s expenses and loan (R. 104, Exh.
“A”) (App. 21). Wilde‘s response (R. 104, Exh.
“B7) (App. denied liability, claimed that Thompson
had no authority, and offered nothing.

Kolupar‘s Complaint (R. 1) identified Thompson as a
sales manager. Wilde’s answer (R.7) denied this.
Wilde’'s denial dovetailed with its attorney’s
asgertion (R. 104, Exh. “B”) (App. 22)that Thompson
was outside the scope and had no authority. Since
Thompson’s managerial status was a critical fact,
Kolupar sent document requests in July, 2000,

seeking his employment file. When Wilde did not

respond and ignored reqguests that it comply,

Kolupar filed a motion to compel heard before Judge
Malmstadt September 25, 2000. When produced,
records showed Thompson was “Pontiac New Car Sales
Manager,” paid salary plus a percentage of gross
sales(R. 102,9) (App.13).

In July, 2000, Kolupar requested copies of Wilde's
records on the 1993 Pontiac Sunbird and the 1986

Mercedes. No response followed and Wilde did not



seek an extension. Although Wilde’s attorney
acknowledged Wilde had records from Wilde's re-
purchase and sale of Kolupar’s Pontiac Sunbird
Exh.”B”) (App. 21),for reasons described as Wilde's
inability to find the records (R. 125, 6) or_an

unwillingness to share records for fear that

Kolupar would use them for deposition preparation

(R. 24, Exh. “C"), Wilde produced no records and
requested no extension. At the discovery motion

hearing on September 25, 2000 Judge Malmstadt
ordered the Sunbird records produced within thirty
days. (R. 24; R. 27). Yet, Wilde failed to produce
Sunbird re-purchase records (R.27) (R. 30). Wilde
maintained at a second hearing before Judge

Malmstadt on November 27, 2000 that it had no such

records and that it had turned over evervthing in

its possession (R. 125, 2-3).° But then, five

months after requested and weeks after the October
25, 2000 deadline in the order, (R. 27)Wilde on
December 7, 2000 furnished the Pontiac re-purchase

documents. During the trial, Wilde’s attorney

When plaintiff’s attorney reminded Wilde's attorney in

November,

2000 that Wilde had not yet complied with Judge

Malmstadt’s order by providing the Pontiac re-sale documents,
Wilde's attorney responded, stating: "No sale, no documents.”
Exh. “A”)(R. 125,4}.
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acknowledged the Sunbird records were oroduced, not
before October 25, 2000 as ordered, but instead in
December 2000, after a second hearing (R. 128, 26) .
However, in its brief to the appellate court, Wilde
inexplicably denied it withheld the records until
weeks after the court’s deadline, and asserted it
complied with the October 13, 2000 Order { see
Wilde’s appellate brief at pp. 6-7, 7-8}.
At the November 27, 2000 hearing, Wilde's attorney
represented that documents from its Sunbird re-
purchase did not exist:

“First of all Judge, this is

ridiculous that we are here. I have

produced every document . . . every

file that we have I have produced,

; we can’t give him what we don’'t

have, Judge. . .”
(R. 125, p. 6). During this hearing, frustrated by
having to hear the same issues in two guccessive
hearing, Judge Malmstadt appointed a discovery
referee. (R. 125) (R. 50).
Characterized as a "“daunting discovery mountain”
(R. 129, 72), documents sought included only
Wilde’s files on two used cars and (because of
Wilde’s denial Thompson was a manager) Thompson’s

employment record.

During the November 27, 2000 hearing, Judge

11



Malmstadt observed that a GMAC financing
application (R. 104, Exh. w“c#) (App. 13) and an “F &
I Deal Worksheet” (R. 104, Exh. “D”) (App. 14)
prepared by Thompson and provided to Kolupar,
corroborated Kolupar‘s testimony that she was
offered a trade-in by Wilde. Judge Malmstadt urged
Wwilde to consider settlement:
“The Court: Well, I’11 tell you

what, perhaps maybe somebody at
Wilde Pontiac better take a

look at this - - this GMAC
financial service document - -
customer - - is that Tammy's
printing?”

(R. 125, 14) (App- 8, 14). The court returned to the

issue later in the same hearing:

“The Court: It certainly - - I
think it is quite unbelievable
that this - - GMAC document

indicates sghe traded-in the
sunbird on a Mercedes.”

. Despite Judge Malmstadt’s strong suggestion that
Wilde “take a look” at the GMAC financing
application and F & I Deal Worksheet prepared by
Thompson (R. 104, Exh. *“C” and “D”) (App. 14 and 15}
which contradicted Thompson'’s testimony, Wilde made
no effort at resolution. Wilde’s response was toA
ratchet up the “Rambo” tactics discussed by

Appellate Judge Ralph Adam Fine in his dissent,

12



including the following:

1.

A threat of sganctiong under Jandrt v.

Jerome Foods, Inc., 227 Wis. 2d 531, 597
N.W.2d 744 (1999) and §814.025 because
Wilde viewed Kolupar’s claim as
frivolous; and

A summary judgment motion (two months
late under the scheduling order) which
claimed that the statute of limitations
for fraud claims had run (it had not) and
claimed that Thompson had no real or
apparent authority to bind Wilde. The

motion was denied. The trial court found
factual issues as to whether Thompson
utilized dealership forms, computers, and
fax machine, and using the dealership’s
bank as a financing source, to give the

appearance of a dealership gale.

Depositions of Wilde’'s Mr. Donahue, Mr.

Zanella, and Mr. Vanderveldt, had
acknowledged Thompsgon had authority to
deal with the public, and had authority
to bind the company as a “closer”. (R.

102, 5,6 and 8) (App. 13).

13



Wilde’s summary judgment motion required a defense,
including a brief, legal research, citations to
deposition transcripts, and appearing for argument
on June 13, 2001. Wilde’s “no authority” defense
required Wisconsin case authorities involving
apparent authority, including Pamperin v. Trinity
Hospital, 144 Wis. 24 188, 423 N.W.2d 848 (1988).
Kolupar’'s attorneys were not paid to defend this
motion because the fees awarded cover work only
through December, 2000.

The trial court’s scheduling order required
mediation with parties to appear having authority
to negotiate in good faith. But, Wilde's attorney
and representative had no authority to negotiate,
forcing mediation fail as Wilde made no offer (R.
129, 37-38). Kolupar’s attorneys were not paid to
prepare for or attend either mediation session.
Following the first mediation, Wilde received and
ignored Kolupar'’'s settlement offer. (R. 125,5,9).
Wilde’s Patrick Donahue claimed Thompson was a
rogue employee outside the scope of employment and
acting in violation of a “bright-line” Wilde policy
prohibiting sales of employee-owned cars at Wilde’'s

dealerships(R. 130, 8). When Kolupar conducted

14



depositions of Mr. Zanella and Mr. Braun, Kolupar
found that Wilde had no policy prohibiting
employees from selling their own vehicles at the a
dealership(R. 102,10) (App. 13). Mr. Braun, used car
manager, said sales of personal vehicles at Wilde
were common, and he had done this himself more
than once(R. 130,9).

Considerable discovery, including depositions of
Mr. Zanella and Mr. Braun, was required to reveal
that Wilde had no policy discouraging “curbing”
(personal sales)of cars. Thompson's superiors
curbed cars themselves at the dealership.

Wilde more aggressively pursued discovery into
Kolupar’s former job as a club dancer, and her
breast implants (R. 128, 97) rather than any
legitimate defense. The circuit court rightfully
characterized this conduct as a cheap shot (R. 128,

97-98(R.129,54) ).

Kolupar was criticized for over-trying a case where she

promptly accepted Wilde's first offer. She was also critized

for conducting too much discovery. (R. 129, 72} . Other than

documents regarding the two vehicles involved in the sale, and

those showing Thompson’s managerial status at Wilde, discovery

conducted by Kolupar involved depositions. Neither Crivello

15



nor Judge Cooper reviewed deposition transcripts (R. 129, 48)
(R. 130, 10-11) (R. 110). The appellate court too, declined to
include them in the appellate record. However, Kolupar
utilized deposition testimony to fend off Wilde’s summary
judgment motion (R. 62) (R. 126, 12,15, 20-21). The court did
not find: (1) that plaintiff’s hourly billing rate of $145.00
was unreasonable for an attorney with 18 years experience; and
(2} did not find any specific work performed was unnecessary,
or the time billed for any item was excessive.

Mr. Crivello said that he had to “sanction the
plaintiff’s counsel several times.” The record does not
support this conclusion. Crivello stated that he “ordered Mr.
Erspamer to prepare an order at the end of the hearing and he
never did, so that I was faced with conducting another hearing
and literally manufacturing an order on the spot.”
(R.128,12). However, on cross-examination, Crivello

acknowledged that both attorneys were required to draft orders

based on their own motions and neither attorney was sanctioned

for the delay because there was a delay in obtaining a

transcript from the reporter(R.128,15-16).

Crivello further said that he “...sanctioned Mr. Erspamer
myself by barring the presentation of testimony, or documents,
or witnesses.” (R.128, 13). He did bar one witness, Frank

Holland, {the Florida man who purchased Kolupar’s Mercedes in

16



1994) from testifying. However, Holland could not be found
using four different detective agencies. (R. 128, 55).
Holland was barred because he could not be found, not because
Kolupar’s attorney acted in bad faith. Crivello acknowledged
no lack of effort, and no bad faith in failing to find
Holland. (R. 128, 55). He allowed a different witness to
address the Mercedes’ appalling condition. (R.128, 55) (R.
130,9).

Plaintiff named banker, Keith Baisden, to discuss
financing practices [Kolupar believed Wilde sent her to
Waukesha State Bank (instead of her parents’ bank)in an effort
to avoid any oversight or veto power by Kolupar'’s parents, who
had co-signed for the Sunbird loan in 1993). However, Baisden
belatedly revealed he had learned his employer barred
employees from testifying as experts. (R. 128, 132).

Wilde claimed in the circuit court it could not settle
because it could not evaluate Kolupar’s claim. Yet, Kolupar
itemized her damages again and again. She demanded $13,000.00
in her original settlement offer to Wilde. (R. 104, Exh.

“A*) (App. 20). She itemized her special damages on the

scheduling conference data sheet to the August 8, 2002
scheduling conference ag: (1) $8,600.00 loan; (2z) $2,000.00
cash; (3) repalr expenses; (4) interest and finance charges;

and reasonable and actual attorney’s fees. (R. 18). Repair
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receipts were provided on December 12, 2000 and were
summarized in interrogatory answers On February 7, 2001, and
were itemized in subsequent amendments toO the itemization of
special damages(R.104, Exh.”H”). Kolupar again itemized
damages in mediation submissions. Kolupar bought this car for
$8,600.00. She sold it for &§2,000.00. She gsettled for
$6,600.00. Damages were not difficult to calculate. Her
lender agreed to accept $6,600.00 to satisfy a judgment of
$9,100.00 with accruing interest at 12% since 1995 (R.128,
91,123) . Wilde submitted its last discovery and conducted its
last deposition in December, 2000. Its first offer came in
December, 2001 (R. 129,38(R.86} .

The record contains alternative explanations for Wilde's
refusal to make a settlement offer for two years, Mr. Donahue
testified that he chose not to settle because he felt Wilde
was not responsible since it did not own the Mercedes at the
time of sale(R. 129, 30, 33). Also, Wilde attempted to evade
liability for Kolupar’s attorneys’ fees and costs based on its
interpretation of §218.01(9) (b) put forward in its circuit
court brief (R. 96).

Kolupar’s acceptance of Wilde‘'s first settlement offer
pefore trial left only the question of Kolupar’'s attorneys’
fees and expenses.

The circuit court ended its analvsis by stating that it
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offset Wilde’'s obligation to pay Kolupar’'s fees, by Wildeas

obligation to pay its own defense costs(R. 129, 73) (App. 9).

The circuit judge observed that he believed his consideration
of Wilde’s defense costs was consistent with legislative
intent (R. 127, 73). He offered no other support for this
action.
STANDARD OF REVIEW

A decision to award attorney fees under a fee-shifting
statute is discretionary. See Jandrt v. Jerome Foods, Inc.,
227 Wis. 2d 531, 546-49, 597 N.W.2d 744 (1999). A reviewing
appellate court will decline to sustain a discretionary act
where there is an erroneous exercise of discretion where it
finds the circuit court applied an incorrect standard of law,
or failed to follow a rational process, reaching a conclusion
that a reasonable judge could reach. See Hartung v. Hartung,
102 Wis. 24, 58, 66, 306 N.W.2d 16 (1981). Whether the
circuit court utilized the proper legal standard is a question
of law reviewed de novo. See Three & One Co. v. Geilfussg, 178
Wis. 2d 400, 410, 504 N.W.2d 3923 (Ct. App. 1993).

ARGUMENT

I. THIS COURT’S POLICY, DECLARED IN HUGHES V. CHRYSLER (THAT
SINCE AUTO SELLERS HAVE THE WEALTH, WILL AND EXPERTISE TO
EXHAUST INDIVIDUAL LITIGANTS, A SWEETENER OF REASONABLE
ATTORNEYS FEES PLUS DAMAGES IS NEEDED OR FEW CONSUMERS
WQULD BRING SUCH ACTIONS), WAS FRUSTRATED, AND OVERLAID
WITH DOUBT AND CONFUSION, BY THE PUBLISHED APPELLATE
DECISION NOW ON REVIEW.

19



A. An Attorneys Fee Award Paying Only Ten Percent
Of Plaintiff’s Fees Based Primarily Upon The
Modest Recovery Of Damages, Congtitutes An
Erroneous Exercise Of Discretion As It Mis-
Applies Existing Law.

This is a motor vehicle fraud claim against a licensed

dealer. Section 218.01(9) (b)(1994) states as follows:
“Any retail buyer suffering pecuniary
loss because of a violation by a licensee
of sub. (3)({(a)4., 5., 6., 8., 9., 10.,
11., 18., or 31., may recover damages for
the loss in any court of competent
jurisdiction together with costs,
including reasonable attorney fee.”

See §218.01(9) (b) (1984) .

The listed sub-sections create civil liability for dealer
misconduct including a violation of administrative rules;
fraud as to a retail buyer; willful failure to perform a
written agreement; a fraudulent sale, transaction or
repossession; any fraudulent mis-representation; and
unconscionable practices.

The circuit court expressed 1ts concern  about
proportionality, and a perceived imbalance between “ ... a
$6,000.00 case and we have very high attorneys fees ...” (R.
128,10)before uncritically accepting Crivello’s recommendation
that he *“equitably” adopt Wilde's settlement offer of
$15,000.00 as an award of unspecified costs and fees (R. 129,

73) .

This Court stated its standard for determining attorneys
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feeg in Village of Shorewood v. Steinberg, 174 Wis. 24 191,
496 N.W.2d 57 (1993), adopting the eight factors set forth in
SCR 20:1.5 ag those to be applied:

“The Supreme Court has determined that
the factors set forth in SCR 20:1.5(a)
should be used when determining the
reasonableness of a fee.”

Hughes v. Chrysler Motors Corp., 188 Wis. 2d 1, 523 N.W.2d 197
(Ct. App. 199%4), affirmed, 197 Wisl 2d 973, 542 N.W.2d 148
(1996) .

The factors are these:

Fees. (a) A lawyer’'s fee shall be
reasonable. The factors to be considered
in determining the reascnableness of a
fee include the following:

(L) the time and labor required,
the novelty and difficulty of
the questions involved, and the
skill requisite to perform the
legal service properly;

{2) the likelihood, if apparent to
the client, that the acceptance
of the particular employment
will preclude other employment
by the lawyer;

(3) the fee customarily charged in
the locality for similar legal
services;

(4) the amount involwved and the results

obtained;

(5) the time limitations imposed by
the client or by the
circumstances;

(6) the mnature and length of the
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professional relationship with the
client;

(7) the experience, reputation, and
ability of the lawyer or lawyers
performing the services; and

(8) whether the fee 1is fixed or contingent.

See SCR 20:1.5

The process is discretionary, meaning that those
atandards should be applied to the facts, on the record,
applying a reasconed and demonstrated decision-making process:

wA discretionary determination must be the
product of a rational mental process by
which the facts of record and law relied
upon are stated and are considered
together for the purpose of achieving a
reagsoned and reasonable determination.”

Hartung v. Hartung, 102 Wis. 2d 58, 66, 306 N.W.2d 16
{1981) [emphasis added].

Many decisions have found where a series of factors are
to govern a discretionary determination, that it is an
erroneous exercise of discretion to fail to craft a decision

by applying the facts to the correct legal standard.

Here, neither Mr. Crivello nor the circuit court ever
articulated, discussed or applied with SCR 20:1.5 standards.

The Court of Appeals perpetuated Crivello’s and the trial
court’s erronecus exercise of discretion through a

misapplication of the law. Lt ig an incorrect view of the law

the plaintiff's fee claim must be “reascnable” in light of the
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recovery. It has to be reasonable in light of the time and

gkill reguired - - which is entirely dependent on whether

defendants engage in abusive tactics. When a defendant fights

a $6,600.00 case with arguably $60,000.00 in legal defense
(Wilde’s fees were acknowledged to be $30,000 halfway through
the circuit court proceedings) (R. 128,9), a $40,000.00
plaintiff’s fee is reasonable. Please note the trial court
granted Wilde’s motion to quash a subpoena seeking Wilde’'s
defense billings (R. 129,14-45).

Although plaintiff's pre-trial submissions, and the
testimony elicited by plaintiff at trial, address the
standards under Village of Shorewood v. Steinberg and SCR
20:1.5, the trial court rejected these standards. For
example, the decisive factor for the circuit judge was not one
listed in Shorewood or in SCR 20:1.5. For him the decisive
factor in awarding fees and costs to Kolupar was the amount of
money Wilde had spent to defend the claim.

Moreover, the trial judge refused to consider the first
factor listed in SCR 20:1.5 1(a), the time and labor involwved
by the attorneys for the prevailing party.

Indeed, plaintiff attempted to elicit from Mr. Crivello,
a witness called by Wilde, testimony establishing that, where
there is a fee-shifting statute, the longer the litigation

continues, the more depositions and court hearings will take
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place, and the more attorneys time and expenses will be billed
(R. 128, 47 - 49). The trial court judge, however, rejected
this testimony, stating it was "“not particularly material.”

(R. 128, 49). In its decigion, the trial court expregsly

rejected considering the time and labor devoted to the case by

Kolupar's attorneys before Wilde offered a settlement . The

circuit judge expressly declined to place any significance, or
“draw anything negative to one side...” as to the time and
labor required before Wilde offered to pay Kolupar’s damages
shortly before trial. {(R. 129, 73).

In adopting and relving on a factor nowhere sanctioned by

any Wisconsin statute or appellate decision (the attorneys

feeg of the fraudulent party)iand in expressly rejecting the

factors mandated by Village of Shorewood v. Steinberg and SCR

20:1.5, the circuit judge engaged in an erroneous exercige of

digcretion. That error was perpetuated by the reported

appellate court decision.

Mr. Crivello, the former referee, recommended?® that the

4

The referee, commissioned for a period in 2001 to resclve
discovery disputes acknowledged his “recommendation” was based
on very limited knowledge: (A)He did not know Wilde increased
the costs of the action by producing substantial documents
requested in July, 2000 in December, 2000 after two hearings
to compel, after defense counsel in November, 2000 stated as
follows:

“First of all, Judge, this is ridiculous
that we are here. I have produced every
document . . . Judge, if we - - every
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court adopt Wilde's settlement offer of $15,000.00 (R. 128,
88) in fees and expenses as “equitable” based on his mistaken
belief plaintiff violated a court order requiring her to
digclose her fee invoice in February, 2002. Ibid. The court
had not so ordered (R. 127, 13-14), and the fee invoice was

provided to defendants before the November, 2001 mediation

file we have I have produced, . . . but
we can’t give him what we don’t have,
Judge.”

(R. 125, 6) (R. 128, 26) (App. 11, 8) [emphasis added] .

(B} He did not know Wilde filed a summary judgment motion
claiming the six-year statute of limitations on a fraud claim
had run [where the action was filed within six yearsg], and
claimed that “new car manager” Thompson lacked authority to
deal for Wilde] (R. 128, 43); (C) He did not know Wilde filed
a motion for change of venue from Milwaukee County to Waukesha
County, denied after two hearings and two briefs from each
party. (R. 128, 44); (D) He did not know Kolupar made a pre-
suit demand of $13,000.00 which generated no offer from Wilde,
and that all of plaintiff’s settlement offers until December,

2001 were ignored. (R. 128, 46); (E)He acknowledged that his
involvement in the case was limited and that he was “only
appointed to handle discovery;” (R. 128, 46) (R. 110, 1 19);
(F)He acknowledged that when parties agree to submit a case to
mediation, parties come prepared to make an offer. (R. 128,
47). In this case, Judge Malmstadt ordered mediation before

Judge Zick which took place on July 27, 2001. Mr. Crivello
did not know Wilde made no offer. Judge Cooper ordered a
second mediation concluded on November 27, 2001. Kolupar
served a formal offer of settlement after each mediation.
Wilde first made an offer of any kind on the case following
the second mediation session in November, 2001. (R. 129,
12) (R. 129, 38); (G) Crivello testified (R. 128, 84} as to his
hearsay “knowledge” that plaintiff hadn’t complied with a
discovery order (R. 27) but admitted that he had no knowledge
when shown a letter demonstrating plaintiff’s compliance. (R.
128, 85).
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date (R. 128, 6). The court did not acknowledge, discuss or
engage 1in any analysis of the factors from Village of
Shorewood v. Steinberg, supra. The trial court relied on a far
different standard, accepting uncritically the

wrecommendation” of the former referee, based on these

factors:
1. The consumer’s damages, $6,600.00, was “barely
more than a small claims case.” (R. 128, 87);
2. Mr. Crivello’s observation that:

*and I don’t think the
case 1is worth much more
than $15,000.00, frankly.”
(R. 128, 88) (App.6);
3. Conclusions that the case was “over-tried” and
vover-pled” and “discovery was well over-done,”
without citing specifics or examples (R. 129,
72) (R. 128,87) (App. 6); and
4. An offset of Wilde's obligation to pay
Kolupar’s fees and costs by considering Wilde's
own defense costs - - a step unsupported in
Wisconsin jurisprudence. (R. 129, 73).
Fee-shifting statutes are an exception to the “American
Rule” where each litigant is responsible for his or her own
attorney’'s fees. Our legislature has specified remedial
statutes where prevailing parties are awarded fees and
expenses. Fee-shifting statutes open the courthouse door
where it would otherwise be locked for consumers, residential

tenants, victims of employment misconduct or discrimination.

These laws balance the parties’ access to competent legal
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representation, leveling the playing field.
Our appellate decisions supply the rationale:

“These corporations not only have the
wealth and will to exhaust an individual
litigant, but also control vast amounts of
technical expertige on the very mechanical
aspects the consumer is challenging
Without the sweetener of . . . damages in
a sufficient amount and reascnable
attorneys fees, few consumers would bring
such actions.”

Hughes v. Chrysler Motors Corp. , 1397 Wis. 2d 973, 985, 542
N.W.2d 148, 152 (1996) [emphasis added] .

For example, in residential tenancies, §100.20(5),
Stats., and ATCP Ch. 134 mandate tenants who recover a
wrongfully-withheld security deposit, recover reasonable
attorneys fees. Few tenants can pay fees and costs as they
go. Thus, the fee-shifting provision provides access to the
courthouse. Without confidence that fee-shifting rules will
be uniformly enforced, private attorneys will avoid such
claims. If confidence in enforcement of these rules wanes, as
it must with decisions like the one on review, there will be
little remedy for a landlord’s security deposit violation, or
a car dealer's fraud in a used car sale, since it will cost
more to pay a retainer than consumers can recover. Shands v.
Castrovinci articulated the policy rationale for awarding fees
as follows:

“{1) the recovery of double damages and
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attorneys fees provides tenants with an
incentive to bring legal actions to
enforce rights under the administrative
regulations; (2) actions brought by
tenants serve not only to enforce their
individual rights but also act as a
“private attorney general” to enforce the
aggregate rights of the public; (3}
tenants’ suits deter impermissible conduct
and thereby strengthen the bargaining
power of tenants in dealing with
landlords; and (4) becauge the sheer
number of viclations prevent the
Department of Justice from proceeding
against all violators, private actions

provide an important backup to the gtate’'s
enforcement powers under sec. 100.20.
Shands, 115 Wis. 2d at 358-59, 340 N.W.2d

at 509.”"

The legislative purpose of leveling the playing field is
served when attorneys are fairly compensated. If claimant’s
lawyers are not fairly paid, how many will file these claims?
Even consumers with legitimate c¢laims would find that
unenforced legislative remedies become meaningless words. A
meritorious claimant unable to hire an attorney is one without
a remedy.

Fee awards must reasonably compensate attorneys for
prevailing consumers. Fee awards encourage attorneys to assist
in the private prosecution of consumer law violations. Reusch
v. Roob, 2000 WI App. 76, {36, 234 Wis. 2d 270, 292, 610
N.W.2d 168 (2000). Lawyers will not take cases if they know
they will not be paid.

If individuals cannot pursue wrongdoers, then state
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agencies charged with public enforcement of these laws [e.g.
Department of Transportation for Ch. 218; Department of
Justice for Wisconsin Consumer AcCt, Chs. 421-427] will need to
hire scores of lawyers at public expense to ensure that the
laws are enforced in Wisconsin. Payment for public
enforcement will be shifted from the wrongdoer to the

taxpayer. Forcina wrongdoers, not the public, to finance

enforcement is the intent of the legislature.

This Court has uniformly held that a court deciding
claims under fee-shifting statutes shall ensure that
claimant’'s attorneys are fairly paid. First Wisconsin Nat’l
Bank v. Nicolaou, 113 Wis. 2d 524, 335 N.W.2d 3920 {1983} held:

The Nicolaou's attorneys attached an
exhibit to the petition for attorney fees
which documented the time spent on each
aspect of the case and the rate charged.
Up to that point, the grand total claimed
for services rendered was $20,462.66. At
oral argument the Bank conceded the
accuracy of the Nicolaou’s attorney fee
records, stating that it did not challenge
either the number of hours or the rate.
Nevertheless, the Bank argues that
attorney fees should be limited to the
amount of the recovery . This contention
is without merit. The primary
consideration in establishing the amount
of attorney fees is that the award must be
gsufficient to compensate the attorneys.

To a large extent the WCA depends upon
private lawsuits for its enforcement.
Ordinarily, however, the amount of damage
flowing from WCA vicolation is insufficient
to make it economical for a consumer toO
initiate legal action. Indeed, the cost
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of legal representation will often exceed
the recovery in a WCA case. In short, the
policies of the WCA will not be
effectively carried out through private

enforcement unless adequate attorney fees
are awarded to prevailing consumers.”

Nicolaou, 113 Wis. 2d at 538-539[emphasis added].

It is long-established that the amount of money awarded
to a prevailing claimant is not decisive. One factor under
Shorewood and SCR 20:1.5 is the “amount involved and the
results obtained.” However, the result obtained is not
necessarily limited to the money damages. Here, Kolupar
settled the claim for $6,600.00, the precise amount she lost
after she paid $8,600.00 for a car worth $2,000.00. She used
that amount to satisfy a judgment of $9,100.00 from the car
loan, plus 12% interest accruing since 1995 (R. 128, 91-92),
from $17,000.00 to $20,000.00.

The appellate court affirmed the trial court decision
adopting a standard of proportionality, where attorney’s fees
will not be awarded where fees significantly exceed the amount
recovered. That standard creates new and bad policy for
Wisceonsin. Nicolaou shows us if fees must be propertiocnal to
the amount recovered, sophisticated defendants will squelch
future claims by holding out until claimant’s attorney’s fees
approach the amount (or some set multiplier of the amount) in
dispute. This deprives claimants of a remedy where amounts in

dispute are small. As Nicolacu teaches, once it is seen that
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attorney’s fees are gauged on the amount in dispute, private

attornevs will not handle consumer act cases, landlord-tenant

cases, or auto fraud cases.

Answering the question of whether the amount recovered
should be a key factor in setting fee awards, our decisions
have said:

The fact that the plaintiff’s attorney’'s
fees may equal or exceed the recovery
awarded is not a manifest injustice to the
defendant warranting a reduction in the
fees awarded. See, e.g. Nicolgou, supra
(plaintiffs recovered $5,193.08 damages;
supreme court awarded $20,462.22 attorney
feeg.

The primary consideration in establishing
the amount of attorney fees is that the
award must be sufficient to compensate the

attorneys.” First Wisconsin Nat’l Bank v.
Nicolaou, 113 Wis. 2d at 538, 335 N.w.2d
at 387.

Clark v. Aetna Finance Corp., 115 Wis. 2d 581, 590, 340 N.W.2d
747 (Ct. App. 1983) [emphasis added].

Thie rule (that legitimate fees may well exceed the
amount 1in dispute)is well established. For example, in
Herzberg v. Ford Motor Co., 2001 WI App 65, 242 Wis. 24 316,
626 N.W.2d 67 (Ct. App. 2001) the court awarded $54,000.00 in
feeg in a “lemon law” claim concerning a $17,000.00 Mercury
Mystique. See Herzberg, 2002 WI App. 63, {5, £.n.6.

This trial court abdicated its responsibility to analyze

fees and expenses, adopting uncritically the former referee'’s
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flawed “recommendation,” based on mistaken facts. He believed
plaintiff violated an order requiring her to disclose her
invoice for fees(R. 128, 88). There was no such order (R.
127,13-14) . In fact, plaintiff sent the invoice to defendants
months earlier. (R. 128, 6). Crivello recommended Wilde’s
$15,000.00 offer be adopted by the court since the $6,600.00
settlement was “barely a small claims case.” (R. 128,

87) (App.6) . From Nicolaou supra, forward, this rationale mis-
states the law. The primary consideration is that the award

must sufficiently compensate the attorneys , 113 Wis. 2d at

538.

To mis-apply the law in setting fees is an erroneous
exercise of discretion. It also disrupts the balance drawn
between consumers and fraudulent or scofflaw businesses by our
legislature and our courts.

B. To Add Clarity To The Process Of Fee Awards In

Statutory Fee-shifting Cases, And Avoid Awards Based
Primarily On The Cash Amount Received, Wisconsin

Should Congider The “Lodestar” Analysis Enshrined In
Federal Jurisprudence.

The *“guiding light” of federal attorney fee-shifting
jurisprudence for two decades or more is the lodestar figure -
hours reasonably expended, multiplied by a reasonable hourly
rate. See Gisbrecht v. Barnhart , 535 U.S. 789, 801 (2002).
This method of fee calculation achieved dominance after

Hensley v. Eckerhart, 461 U.S. 424 (1983), which concerned a
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claim under 42 U.S.C. § 1988. The Hensley court instructed
lower courts on the proper method for calculating a
“reasonable fee:”

The most useful starting point for

determining the amount of a reasonable fee

is the number of hours reasonably expended

on the litigation multiplied by a

reasonable hourly rate. This calculation

provides an objective basis on which to

make an initial estimate of the value of

a lawyer’s serviceg. The party seeking an

award of fees should submit evidence

supporting the hours worked and rates

claimed.
Id. 461 U.S. at 433. Once the party seeking fees has shown
that the claimed rate and number of hours are reasonable, the
resulting product is presumed to be the reasonable fee. Blum
v. Stenson, 465 U.S. 886, 897 (1984). After making this
initial calculation, the lower court may adjust the fee upward
or downward based on additional factors (including the factors
adopted by this Court from SCR 20:1.5).

Under Hensley, “many of those factors usually are subsumed
within the initial calculation of hours reascnably expended at
a reasonable hourly rate.” Id. n.?9.

Since Hensley, federal courts apply the lodestar method
in a variety of settings with fee-shifting statutes like the
Clean Water Act. GQGisbrecht, 535 U.S. at 801. Indeed, the

“lodestar wmethod today holds  sway in federal-court

adjudication of disputes over the amount of fees properly
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shifted to the loser.” Id. at 802.

This case provides a vehicle for this Court to consider
adopting the lodestar analysis for Wisconsin. It also is
appropriate for implementing another rule adopted in the
federal courts, which allows considerat;on of the current
market rate to compensate attorneys for érevailing parties,
rather than the contractual rate reached between the parties
years before. Kolupar's attorney now bills at $195.00 per
hour. Trial testimony established rates of attorneys handling
gimilar work in 2002 in the range of $200.00 to $230.00 per
hour (R. 128, 122).

plaintiff’s attorneys first worked on this case in 1995.
The bulk of work came in 2000 and 2001. To-date, they have
received nothing towards their fees and nothing towards their
$10,673.62 out-of-pocket expenses invested up to the trial (R.
19) .

Kolupar and her attorneys ask this Court to consider
authorizing an adjustment in a prevailing plaintiff’s hourly
fee rate to reflect realities of the time value of money and
the reality that plaintiff’s attorneys must finance the
expenses of a consumer claim.

The United States Supreme Court has congistently applied
the current hourly rate of the prevailing plaintiff’s attorney

in such cases under this rationale:
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“First is the matter of delay. When
plaintiffs’ entitlement to attorney’s fees
depends on success, their lawyers are not
paid until a favorable decigion finally
eventuates, which may be years later.
Meanwhile, their expenses of doing
business continue and must be met. In
setting fees for prevailing counsel, the
courts have regularly recognized the delay
factor, either by basing the award on
current rates or by adjusting the fee
pased on historical rates to reflect its
present value. [Citations omitted.]

“The same conclusion is appropriate under
gec. 1988. Our cases have repeatedly
stressed that attorney’'s fees awarded
under this statute are to be based on
market rates for services rendered.
[Citations omitted.] Clearly, compensation
received several years after the services
were rendered - - as it frequently is in
complex civil rights cases - - is not
equivalent to the same dollar amount
received reasonably promptly as the legal
services are performed, as would normally
be the case with private billing. We
agree, therefore, that an _appropriate
adijustment for delay _in payment - -
whether application of current rather than
historic hourly rates or otherwise - - 1s
within the contemplation of the statute.”

Missouri v. Jenkins , 491 U.S. 274, 283-84, 105 L.Ed.2d 229,

109 S.Ct. 2463 (1989).
Appellant believes that the reasoning from Jenkins 1is
applicable here. The current $195.00 hour billing rate should

be used in setting the attorney’s fee award.?

5

According to the 2001 Wisconsin Bar Association Economics of
lLaw Practice Survey, the average overhead for an attorney was
$68,664. Id. The average billable hours per year worked by an
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C. The Court Mis-Applied Aspen Services, Inc. v. IT
Corporation Where It Relied On Rules Construing A
Contractual Fee-Shifting Provision Between
Commercial Equals To Reduce Fees In A Consumer Case

Governed By A Statutory Mandate.

Our decisions applying fee-shifting statutes anticipate
a careful, discretionary examination of an itemized attorney’s
bill. This cautious approach has prevailed in statutory fee
awards until recently. However, a different approach, albeit
in a different setting, was approved in Aspen Services, Inc.
v. IT Corporation, 220 Wis. 2d 491, 583 N.W.2d 849 (Ct. App.
1998) . Aspen deviates from the prevailing methodical, item-
by-item apprcach.

Agspen construed a gontractual rather than gtatutory fee-
ghifting provision, allowing a lessor feeg in event of a
breach by a commercial lessee. It did not dovetail well with

the facts of this case.

attorney was 8$1,712.00. Id. This means that the average
attorney must bill $40.11 merely to cover overhead. The
hourly rate earned by the plaintiffe attorneys, based on the
feeg after costs, were roughly $15.30 per hour. {315,000
award - $10,673.62 in costs divided by 281.67 hours). Thus,
at the trial court’s award, assuming that the plaintiff’s
attorneys expenses and productive hours worked mirror the
average, the attorneys for the successful plaintiff actually
lost $24.61 for each hour they worked on the case. See
www.wisbar.org/newsletter/2001/11/econ.html (site last checked
November 19, 2003). Under the “egquitable” adoption of Wilde‘s
£15,000.00 offer advocated by Crivello, he charged more than
the $4,300.00 his recommended award would pay (after expenses)
to Kolupar’‘s attorneys. Crivello, who conducted three
hearings of approximately two hours each billed $2,850.00 from
each party, totalling $5,700.00
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Tnstead of relying on Aspen, the lower court would have
been better gerved to follow Crawford County V. Masel, 2000 WI
App. 172, 238 Wis. 24 380, €17 N.W.2d 188 (Ct. App. 2000). 1In
crawford, the Wisconsin Court of Appeals adopted as
vpersuasive” a body of case law developed in the Federal
seventh Circuit Court of Appeals, which mandates that trial

judges must not arbitrarily reduce a prevailing plaintiff’s

fees and litigation expenses submitted under a_fee-shifting

statute, without substantial evidence to justify that action.

In Crawford, our Court of Appeals stated as follows:

Although a trial court has wide discretion
in calculating an appropriate fee award,
if an hourly rate or number of hours is
reduced, a clear explanation must be
provided [citations]. The Seventh Circuit
has also reiterated the prohibition
against a trial court veyeballing” a fee
request and arbitrarily reducing a fee
request by the prevailing party without
evidence to support the reduction
[citations] .

Although we are not bound by these Seventh

Circuit opinions [citations], they are
persuasive.

See Crawford County v. Masel, 2000 WI App. 172, 99 16-17, 238
Wis. 2d at 390 [emphasis added].

Aspen claimed IT owed 1t $19,000.00. Before gsuit,
defendant tendered the amount in dispute, offering $14,948.75
and forfeiting a $5,000.00 security deposit. Aspen, 220 Wis.

2d at 500. The circuit judge observed that plaintiff’s
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attorney “over-tried” the case (the verdict netted $18,300.00,
less than the pre-suit offer).

The court suggested that the entire action was avoidable
since defendant had offered to pay before suit. The court
found that Aspen expanded the controversy, prolonged the
dispute and maximized the accrual of fees and costs.

The Aspen court reduced plaintiff’s fees, noting
plaintiff’s attorneys exhibited uncivil language and behavior
having no place in the civil litigation process. Aspen, 220
Wis. 2d at 499-500. The judge declined to engage in an item-
by-item evaluation, relying on “the entire record,” granting
$68,000.00 in fees (about 60%) of almost $113,000.00 claimed.
The appellate court approved this procedure, stating:

The trial court did not make
particularized findings of fact
identifying each and every act of
incivility it believed warranted a
reduction of the requested attorney’'s
fees. The trial court relied upon the
entire record, including all available
transcripts, rather than undertake the
time consuming and daunting task of
retrying the entire lawsuit. Under the
circumstances, it was not a misuse of

discretion for the court to characterize
coungel’s conduct rather than

particularize that conduct.

See Aspen, 220 Wis. 2d at 499[emphasis added].
The Court of Appeals upheld this contractual
construction, agreeing Aspen’s attorneys needlessly increased

the cost of resolving the dispute.
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While appropriate in that context, (since the entire suit
wag avoidable)and where the amount of fees appeared expanded
by Aspen’s behavior, the procedure used in the Aspen decision
can be misunderstood. Aspen may appear to give trial judges
“permigssion” to short-circuit the time-consuming process by
which prevailing plaintiff’s attorneys fees are analyzed. A
judge may invoke Aspen to reduce fees on the basis of a gut
feeling or a “general impression,” without engaging in the
discretionary analysis determining which items should be
awarded and which rejected. Under Crawford, supra, “gut
feeling” or eyeball reductions are erroneous.

This is of statewide concern because in many cases, our
appellate courts have reversed trial court decisions which
improperly reduced fees and expense awards. Aspen may be mis-
read as approving such reluctance to award feesg in full.

The Aspen court relied expressly on incivility of
plaintiff’s counsel, and plaintiff’s intransigency regarding
settlement in reducing the fee. Here, it was acknowledged
that Kolupar'’'s lawyers were not uncivil, (R. 129, 52) and that
Wilde, not Kolupar, was intransigent regarding settlement.
(R. 129, 23)(R. 129, 9, 38). Moreover, unlike Aspen, this
cagse arises from a legislative mandate, not a contractual
clause.

The Court of Appeals’ decision focuses on giving
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deference to the trial court in its exercise of discretion.
But under any careful examination, Aspen is easlily
distinguished from this proceeding. Aspen’s analysis never
fit the facts of this case. Here, Wilde's sales manager
defrauded a teenager to enrich Wilde and himself. Wilde then
played hardball over two years of litigation before taking any
responsibility. Kolupar had to file suit, proceed through
discovery and prepare for trial (including defending Wilde's
motions), unless she wanted to abandon her claim. Aspen, by
contrast, is a case where the plaintiff should have accepted
the pre-suit offer. Wilde made no pre-suit offer for Kolupar
to accept. (App. 22).

The only specific factor under SCR 20:1.5 and Village of
Shorewood discussed or developed involved the complexity of
the litigation. Crivello mentions the complexity of the case
as a “two person transaction for an automobile.” (R. 128,87).

Indeed, Wilde argues the case was such a simple
transaction that Xolupar's attorneys have been “sufficiently
compensated” ( Nicolaou, 113 Wis. 2d at 538) by receiving
$4,000.00 towards the $41,000.00 in fees the court found were
actually expended (R. 128, 94-95).

Was this a simple transaction? Thompson's profitable
trade-in deal was clear encugh that when Wilde'’'s Patrick

Donahue learned of the deal, Thompson was fired immediately
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(R. 129, 19-20).

The complexity in the case arose first from Wilde’s
denial that Thompson was a manager. This required a
deposition and review of Thompson’s employment file to learn
hig role. Wilde then stonewalled by claiming that Kolupar and
Thompson were boyfriend/girlfriend, suggesting a collusory
claim. However, there was no evidence of such a
relationship(R. 126,14-15).

Wilde next asserted that Thompson was outside the scope,
engaging in a forbidden and unanticipated personal
transaction, by selling his Mercedes in the guise of a trade-
in(R. 130,8). However, “curbing cars” (a time-honored practice
in which auto dealership employees use dealership facilities
to sell personally-owned cars) (R. 130,9), was a common Wilde
fringe benefit. Mr. Zanella, Thompson’s supervisor,
acknowledged there was no policy forbidding this practice(R.
102,9-10) (App. 13}. Mr. Braun, Wilde’s used car manager, said
there was no prohibition on “curbing cars” and he did so while
there (R. 130,9). He further acknowledged that he had
approved the acquisition of Kolupar'’s Pontiac by Wilde, and
that the car was re-sold (R. 102,14).

Wilde asserted Kolupar could not have reasonably relied
on assurances the Mercedes was sold by Wilde because there was

no dealership paperwork. Wilde ignored the GMAC financing
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form and the F & I deal worksheet prepared by Thompson on
Wilde forms, both showing fictitioué terms of a trade-in deal
(see the “trade” value of $8,995.00)(R. 104, Exh. “C” and
“D~) (App. 14, 15).

Finally, Wilde attempted to assert that the Sunbixrd re-
sale was not profitable to it. However, discovery it clear
{with an insurance check) Wilde received more ($11,495.00}to
sell it to a customer named Joan Kojis, than it paid Kolupar,
and her lender, and for vehicle preparation (R. 102,14).

Wilde’s tactics attempted to evade responsibility by
introducing elements of complexity, and introducing hurdles to
Kolupar’s recovery. Only by conducting the depositions of
Bradley Braun, Mr. Zanella, James vanderveldt, and other Wilde
employees and Department of Transportation employee, Dexter
White, was Kolupar able to compel a settlement.

In short, Wilde increased Kolupar’s costs by withholding
discovery, raising spurious defenses (like its assertion that
Thompson was not a Wilde manager)and baseless factual
assertions which, as Appellate Judge Ralph Adam Fine noted in
hig dissent:

w, . . threw obstacles in Kolupar’s path
that would make James Bond and his nails-
and oil-disgorging Aston-Martin green with
envy.”
See Court of Appeals decision, 2003 WI App. at §26, (App. 1).

The lower court’s rationale for awarding Kolupar an

42



amount covering her out-of-pocket costs, together with ten
percent of her attorneys fees® departed from the gtandards
imposed in Nicolaou and Shorewood:
1. It adopted Crivello’s recommendation of
$15,000.00, a figure coming not from any
analysis, but from Wilde’s pre-trial offer (R.
128, 8)(R. 129, 73);
2. The principal reason stated was plaintiff’s

$6,600.00 damages were modest and “barely over

a small claims case.” (R. 128, 87)(R. 128,
10) .
3. The trial judge offset his award by considering

Wilde’'s costs in defending itself (R. 129, 73),
stating this complied with the legislative

intent.

6

The $15,000.00 which the trial court awarded, comprising both
fees and costs, pays plaintiff's $10,673.62 litigation
expenses up to the time of trial. It pays $4,326.38 towards
attorneys fees which would compensate plaintiff’s attorneys
through preparation of pleadings and preparation of the first
set of document requests (seeking dealer files on both cars
and Thompson'’s employment file) and through Wilde’'s venue
motion. The award leaves Kolupar’s lawyers uncompensated for
work on the file after the fall of 2000, including defending
Kolupar’'s claim from Wilde’s summary judgment motiocn,
including two pre-trials (with pre-trial submissions)
including two mediation attempts and including the depositions
taken by Wilde’s attorneys and those taken by Kolupar’'s
attorneys. See attorneys fee invoice. (R. 118) (App. 18 and
19).
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IT. THE TRIAL COURT’S ERRONEOUS EXERCISE OF DISCRETION
IN FAILING TO CONSIDER AND APPLY THE SCR 20:1.5
STANDARDS AS MANDATED BY VILLAGE OF SHOREWOOD v.
STEINBERG, WAS THEN PERPETUATED BY THE COURT OF
APPEALS IN A REPORTED DECISION.

Judge Cooper, who presided at trial, was not the judge
who denied Wilde’'s venue motion and denied Wilde’'s summary
judgment motion. He had not heard the motions in September
and November, 2000 which belatedly forced Wilde to produce its
files on these two used cars. He had not ordered the
mediation where Wilde refused to make any offer. Judge Cooper,
new to the case, delegated this messy issue to Crivello, the
former discovery referee. Judge Cooper falled to note the
discovery referee served only between May and August the
previous year, and lacked overall knowledge for any
recommendation. Crivello’s charter (R. 50) (App. 5) was
limited to discovery disputes and did not include fact-finding
under §805.17(2), Stats. Crivelle heard no evidence. He
reported “general impressions,” not factual findings.

Crivello’'s recommendation is based on errors of law and
fact. See (R. 128,88) (compare with R.127,14). Focusing on
Kolupar’s modest damages runs afoul of the Nicolaou line of
decisions.

The lower court’s failure to discuss or apply the

standards from Village of Shorewood v. Steinberg, Ibid. and
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SCR 20:1.5 was unfortunately endorsed by the Court of Appeals.

Where there ig a failure to apply a correct legal
standard, an erroneous exercise of discretion will be found.
In re Marriage of King, 224 Wis. 2d 235, 248, 590 N.W.2d 480.
(Ct. App. 1999). |

The lower court ignored substantial credible testimony
from Wilde’s Executive Vice-President, Patrick Donahue, who
even at trial claimed the dealership had no responsibility to
Kolupar (R. 129, 28-30). Donahue’s denials, even after
settling, explain the expensive two year delay in resolving
this matter. Without applying the correct standard, the lower
court’s evaluation of the time and labor expended by Kolupar
was flawed. A clear mandate is needed.

ILT. THE DECISION ON REVIEW FRUSTRATES THE LEGISLATIVE
INTENT AND FRUSTRATES DESIRABLE PUBLIC POLICY BY
DISCOURAGING, RATHER THAN ENCOURAGING, USE OF
MEDIATION AND STATUTORY SETTLEMENT OFFERS.

The legislature in §§802.12(2) and 807.01, Stats. adopted
provisions encouraging alternative dispute resolution and pre-
trial settlement.

Sections 802.12 and 807.01 are procedures <clearly
intended to foster settlement, saving the expense and burden
of prolonged litigation.

The decision on review has the unfortunate effect of
frustrating the legislative intent in enacting §§802.12 and

807.01(1), Stats.
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These parties twice were ordered to mediate in July and
November, 2001. The first mediation was wasted as Wilde made
no offer, violating the scheduling order (R. 12, §5)(R. 129,
36-38) . The second mediation was followed by Wilde's December,
2001 statutory offer (App. 17)which was accepted(R. 86).
However, Kolupar was not compensated for attorneys time in
preparing mediation submissions or attending mediations. The
$4,000.00 left for attorneys time, after expenses, paid her
attorneys fees only until fall 2000. Consequently, plainﬁiff’s
attorneys were uncompensated for both mediation efforts in
2001.

Readers of the appellate decision who learn Kolupar was
uncompensated for fees for two mediation sessions, will be
little encouraged to mediate. Moreover, although the
legislative purpose in §807.01 was to facilitate settlement,
denying taxable costs to Kolupar on an offer she accepted
(which included “taxable costs”) will hardly facilitate
settlement through statutory offers of settlement or offers of
judgment under §807.01.

The Court of Appeals affirmed a denial of taxable costs,
citing to the trial court’s off-the-cuff parting statement
that the $15,000.00 awarded for fees included the 510,673.62
in out-of-pocket expenses (R. 129,73-74) (App. 9). This 1is

another failure to exercise discretion. Attorneys will have no
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confidence in using statutory settlement offers if trial
courts will not enforce their terms.

IV. THE TRIAL COURT’S MORNING-OF-TRIAL RETROACTIVE ELEVATION
OF THE FORMER DISCOVERY REFEREE, WHO HAD SERVED FOR A
LIMITED FOUR-MONTH PERIOD THE YEAR BEFORE TRIAL, TO THE
ROLE OF SPECIAL MASTER FOR FACT-FINDING, WAS AN
ABDICATION OF THE TRIAL COURT’S RESPONSIBILITY, SINCE THE
FORMER REFEREE HAD CONDUCTED NO EVIDENTIARY HEARINGS,
MADE NO SPECIFIC FINDINGS, AND HAD VERY LIMITED
FOUNDATIONAL KNOWLEDGE.

The Court of Appeals approved the circuit court’s
delegation and abdication of its decision-making, not to a
special master appointed to conduct evidentiary hearings and
find facts under §805.17(2), but instead to a discovery
referee who served the previous year for four months (out of
twenty-seven)and then was excused. Crivello’s implicit
elevation to fact-finder occurred at the start of trial,
without prior notice when the proceeding was scheduled (R. 127,
14) . He lacked foundational knowledge of the development of
the case (R.128, 43-44, 46,85). He admitted he was appointed
only as a discovery referee(R. 128, 46).

Crivello appeared, not as a special master reporting on
hisg fact-finding, but instead as a partisan witness.

Neither Crivello nor the circuit judge cited specifics
for conclusions that the case was “over-tried,” “over-pled”,
or “discovery was over-done.” The court specified no cause of

action that lacked merit, instead finding Kolupar “proved
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those elements” of her claims(R. 130, 10). Neither Crivello
nor the court reviewed deposition transcripts to find
unnecessary discovery(R. 110, Y14,15) (R. 130, 8-10). Although
both said the case took too leong (R. 129, 73-74) (App. 92),
neither suggested how a consumer could reach an earlier
resolution, short of dismissal, when facing no offer to
settle, and facing Wilde’s "“Rambo” and “scorched-earth”
tactics. (See dissent of Judge Fine, 9923,26).

The Court of Appeals relied upon MacPherson v. Strand,
262 Wis. 360, 366, 55 N.W.2d 354 (1952) allowing a judge to
delegate to a referee for fact-finding. But here, no fact-
finding cccurred. Instead, the trial court adopted the
discovery referee’s “general impressions” (R. 128, 13), as
well as his mistaken legal conclusions that the fee award was
governed more by the amount of plaintiff’s damages, rather
than by the time and effort needed to reach a recovery.

The trial court improperly delegated its decision to a
discovery master whose only authority was to referee discovery
disputes between May and August of 2001. It was exXtraordinary
to change the discovery referee’s status retroactively, at
trial, from an excused discovery referee to a special master
for fact-finding.

Under MacPherson, a referee appointed before trial

conducted a hearing, heard sworn testimony and established
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facts in a report filed with the court. 262 Wis. at 364-65.
Here, the disgcovery referee heard no testimony, completing his
discovery duties a year before trial. The trial court also
unfortunately relied upon matters “intimated” by the former
referee in private(R. 129, 72) (App. 2). This procedure is not
authorized by §805.17(2) nor by MacPherson.

The decision on review upheld an abdication of the trial
court’s decision-making to a former discovery referee, with
little knowledge about why so much time elapsed before
resolution, and with admittedly little knowledge about how
this merchant drove up a consumer’s costs before taking
responsibility.

CONCLUSICN

Plaintiff-Appellant, Tammy Kolupar, respectfully asks
this Court for an order awarding her the fees and expenses
presented to the circuit court, and remanding for a
determination of fees and costs subsequent to the invoice
submitted (R. 118) (App. 19) for later proceedings in the
circuit court and on appeal, under §218.01(9) (b) (1994)and
consistent with this Court’s decisions on the issue.

Respectfully submitted this 20" day of November, 2003.

LISKO & ERSPAMER, S.C.
Attgrheys for iiﬁintiff—Appellant—Petitioner

STy /R a—

J Paul M. Erspamer
State Bar No. 1010824
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COURT OF APPEALS

DECISION NOTICE
DATED AND FILED This opinion is subject to further editing. If
published, the official version will appear in
' July 22. 2003 the bound volume of the Official Reports.
’ A party may file with the Supreme Court a
Cornelia G. Clark petition to review an adverse decision by the
Clerk of Court of Appeals Court of Appeals. See WIS. STAT. § 808.10
and RULE 809.62.
Appeal No. 02-19158 Cir. Ct. No. 00CV2571
STATE OF WISCONSIN IN COURT OF APPEALS
: DISTRICT I

TAMMY KOLUPAR,

PLAINTIFF—APPELLANT,

Y.

WILDE PONTIAC CADILLAC, INC.
AND RANDALL THOMPSON,

DEFENDANTS-RESPONDENTS.

APPEAL from a judgment of the circuit court for Milwaukee
County: THOMAS R. COOPER, Judge. Affirmed and cause remanded with

directions.
Before Wedemeyer, P.J., Fine and Curley, JJ.

%1 CURLEY, J. Tammy Kolupar appeals from the order and
judgment awarding her $15,000 in attorney fees and costs, rather than the $53,000
in fees and costs requested, in her action against Wilde Pontiac, Cadillac, Inc.

(Wilde) and its employee Randall Thompson, alleging that Thompson fraudulently
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sold Kolupar a substandard vehicle. Kolupar contends that the trial court:
(1) erroneously exercised its discretion in failing to admit into evidence an invoice
itemizing Kolupar’s attorney’s fees and litigation expenses; (2) erred in relying
upon the recommendation of the discovery referee; (3) failed to apply the correct
Jegal standard in refusing to award $53,000 in fees and costs; and (4) erred in

denying taxable costs. We disagree with Kolupar and affirm.
I. BACKGROUND.

92 On March 30, 1994, Kolupar traded in her used 1993 Pontiac
Sunbird for a 1985 Mercedes Benz 190E at Wilde. Nine months earlier, Kolupar
had purchased the Sunbird from Wilde upon her graduation from high school. On
March 30, 1994, Kolupar still owed $10,300 on a loan for the Sunbird. Wilde
offered Kolupar $8,995 for the Sunbird, and she paid off the balance of her debt
for the Sunbird in cash. Kolupar then financed $8,600, the purchase price of the

Mercedes, with another loan from a local lender. Thompson was her salesperson

for all transactions.

13 Kolupar later discovered that the Mercedes had not been owned by
Wilde, but by Thompson personally. Although the Mercedes was on Wilde’s lot,
Thompson had purchased the vehicle from Wilde approximately six months earlier
for a little over $5,700. Wilde had no policy prohibiting its sales representatives

from selling their personally-owned vehicles on its lot.

94  After purchasing the Mercedes, Kolupar soon found that the vehicle
had a number of mechanical problems, including starting and stalling problems.
She also discovered that the odometer operated only intermittently, resulting in an
inaccurate mileage display. Kolupar finally sold the Mercedes late in the summer

of 1994 for $2,000. On March 29, 2000, Kolupar sued Wilde and Thompson
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alleging fraud, violations of federal and state odometer laws, breach of express and
implied warranties, and violations of Wisconsin’s motor vehicle statute, Wis.
STAT. § 218.01 (1993-94). A special discovery referee was appointed by the trial
court to oversee any discovery disputes if they should arise. Eventually, the
parties were able to reach an agreement and settle the case. On December 13,

2001, Kolupar accepted $6,600 plus taxable costs to settle her substantive claims

against Wilde and Thompson.

95 Unfortunately, between the time of the filing of the complaint and
entry of the final judgment, this case ballooned into a morass of discovery
disputes, ineffective communication, and general inefficiency. Throughout these
discovery disputes, Kolupar’s attorney’s fees continued to swell, eventually
amounting to nearly $53,000 in attormey fees and costs, aﬁd, after the settlement
had been reached, she and her counsel requested that the defendants reimburse

these fees and costs pursuant to Wis. STAT. § 218.01(9)(b) (1993-94).

j6 The trial court was left with the daunting task of untangling the
messy record in order to determine the amount of reasonable attorney fees and
costs to which Kolupar and her counsel were entitled. A hearing was scheduled to
determine Kolupar’s attomey’s fees. It was set for May 13, 2002, and May 14,
2002. At the outset of the hearing, Kolupar offered into evidence an invoice

itemizing her attorney’s fees and litigation expenses. The trial court refused to

' WISCONSIN STAT. § 218.01(9)(b) (1993-94) states, in relevant part: “Any retail buyer
suffering pecuniary loss .., may recover damages for the loss in any court of competent
jurisdiction together with costs, including reasonable attorney fees.” WISCONSIN STAT.
§ 218.01(9)(b) has been renumbered as WIS. STAT. § 218.0163(2) (2001-02).
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accept this document into evidence because it concluded that its submission did

not comply with Milwaukee County Local Rule 365(a), which states:

If a movant desires to file a brief, affidavit, or other

documents in support of a motion other than one for

sumpnary judgment or dismissal, such motion and

supporting materials shall be received by all counsel of

record and/or parties not represented by counsel of record

and filed with the deputy court clerk of the assigned judge

no later than ten (10) calendar days (including Saturdays,

Sundays and holidays) before the time specified for the

hearing.
The trial  court refused to accept the invoice into evidence because opposing
counsel Had not received a copy of the document until Friday, May 10, 2002, for
the hearing being held on Monday, May 13, 2002. Although the trial court would
not accept the invoice into evidence, it did not dispute the amount of time that
Kolupar’s attorney spent on her case. During the hearing on May 13, 2002, the
trial court acknowledged: “I want to make it [ ] perfectly clear [that] I am
absolutely certain that counsel put in exactly the amount of time on this case that
he says. That is not in doubt.... I am satisfied counsel put in every second that he

said he put in on this case.”

%7 At the conclusion of the attorney fees hearing, the trial court
awarded Kolupar $15,000 in fees and costs. In rendering its decision, the trial
court relied, in part, on the recommendation of the discovery referee. The
discovery referee, Frank T. Crivello, a former circuit court judge, gave the

following testimony:

[THE COURT]): You are appointed ... to serve as special
master and corral some of the discovery issues here.

[THE WITNESS]: Yes, your Honor.

[THE COURT]: And you are aware of what the plaintiff is
asking for attorney’s fees?



[THE WITNESS]: My understanding is that it is
$53,000.00

[THE COURT]: Can you give me some of your
observations, please?

[THE WITNESS]: Judge, I conducted three formal
discovery hearings in this case.... Between those hearings
I also dealt with a flurry of correspondence and telephone
calls from counsel regarding the wording of orders
following those hearings.

In thirty years in [the] practice of law, as well as fifteen
years as a circuit judge myself[,] I have never seen a
$6,000.00 case grow barnacles the way this one has.

I have served as special master in cases on numerous
occasions here in- Milwaukee County since leaving the
bench. The only case that I have seen that approached this
magnitude was ... a multi-million dollar insurance case
with fifteen defendants, including one British defendant.
So without ... going through every page of the several
thousand pages I have in my possession, [ recall three or
four instances where I sanctioned {[Kolupar’s attormey]
myself by barring the presentation of testimony, or
~ documents, or witnesses,

Having examined the case in terms of discovery and
evidence over the course of three hearings and months of
correspondence, I think that the discovery and evidentiary
issues in this case were grossly inflated. This was a two-
person transaction for an automobile....

... So I would ... adopt the offer in judgment and award
the plaintiff the $6,600.00, which apparently she has
accepted, and I would award $15,000.00 from the
defendant to the plaintiff in fees. And that is how I would
dispose of this case if I were asked to.

I am troubled — and I don’t mean to be offensive to these
lawyers, who[m] I have a great deal of professional respect
for.... And I don’t think this case is worth much more than

No. 02-1915
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[$]15,000 in fees. Although I know both sides spent a lot
more time than that.

When lawyers decide to do that, then they bear the onus
of that decision.

In rendering its decision, the trial court stated:

Like [counsel] said, this matter was over-tried. The long
and short of it, it comes down to — I appreciate [the
discovery referee’s] recommendation. I think it’s
appropriate. I happen to concur with it.

In my discretion I believe that there is entitlement for
reasonable attomey’s fees on behalf of the plaintiff.
Reasonable attorney’s fees in my mind of $15,000....

On June 3, 2002, Kolupar filed a motion for reconsideration, which was later

denied by the trial court.

II. ANALYSIS.

A. The trial court correctly excluded the invoice.

98  “The admissibility of evidence is directed to the sound discretion of
the trial court, and we will not reverse the trial court’s decision ... if there is a
reasonable basis for the decision and it was made in accordance with accepted
legal standards and in accordance with the facts of record.” State v. Brewer, 195
Wis. 2d 295, 305, 536 N.W.2d 406 (Ct. App. 1995) (citation omitted). Milwaukee
County Local Rule 365(a) clearly requires that any papers in support of the
moving party’s position must be filed at least ten days before the scheduled
motion hearing. This rule is “valid and enforceable.” Community Newspapers,
Inc. v. City of West Allis, 158 Wis. 2d 28, 33, 461 N.W.2d 785 (Ct. App. 1990)
(“We conclude that Local Rule 365 reasonably furthers the courts’ interest in

efficient judicial administration and is, therefore, valid and enforceable.”).
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99 Kolupar contends that Local Rule 365 applies only to motion
hearings, and because the proceedings in question were the result of the request for
attorney fees rather than in furtherance of any motion, Local Rule 365 is
inapplicable. Kolupar first requested attorney fees in her complaint; however, she
scheduled a hearing seeking a determination of attorney fees on May 10, 2002,
over two years after filing the initial complaint. The petition for a hearing was

accompanied by a written request, stating:

PLEASE TAKE NOTICE that the plaintiff named above,
Tammy Kolupar, will, on the 13" day of May, 2002 at
10:00 a.m. (the date and time set by the Court for
consideration of this issue) request an award to her, as the
prevailing party, of her attomey’s fees and the litigation
expenses necessitated by the prosecution of this action, at a
hearing to be conducted before the Honorable Thomas R.
Cooper, Circuit Court Judge, presiding.

910 A “motion” has been defined as an “application for an order.” State
ex rel. Webster Mfg. Co. v. Reid, 177 Wis. 612, 616, 188 N.W. 67 (1922). Thus,
we conclude that the trial court properly applied Local Rule 365 because
Kolupar’s May 10, 2002 petition for attorney fees was a motion seeking a court
order requiring Wilde to pay her attorney’s fees. Thus, no error occurred in
refusing to consider the invoice. Furthermore, the implicit rationale of the local
rule supports the trial court’s decision. The rule attempts to insure that the parties
are completely prepared to argue their positions prior to the hearing and guards

against the possibility that one side will be “ambushed” by new material.

11 Moreover, we also conclude that any potential error in refusing to
admit the invoice into evidence was harmless. “An erroneous exercise of
discretion in admitting or excluding evidence does not necessarily lead to a new
trial.” Martindale v. Ripp, 2001 WI 113, 130, 246 Wis. 2d 67, 629 N.W.2d 698.
WISCONSIN STAT. § 805.18(2) (2001-02) provides:
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805.18 Mistakes and omissions; harmless error.

{(2) No judgment shall be reversed or set aside or new
trial granted in any action or proceeding on the ground of
selection or misdirection of the jury, or the improper
admission of evidence, or for error as to any matter of
pleading or procedure, unless in the opinion of the court to
which the application is made, after an examination of the
entire action or proceeding, it shall appear that the error
complained of has affected the substantial rights of the
party seeking to reverse or set aside the judgment, or to
secure a new trial.

WISCONSIN STAT. § 901.03 (2001-02) also provides:

901.03 Rulings on evidence. (1) EFFECT OF ERRONEOUS
RULING. Error may not be predicated upon a ruling which
admits or excludes evidence unless a substantial right of the
party is affected.

Here, the trial court, as well as the discovery referee, never disputed Kolupar’s
counsel’s claim that he worked sufficient hours to amass $53,000 in fees and
costs. Rather, the question presented was whether the fees claimed were

reasonable. Thus, any potential error in excluding the invoice was harmliess.
B. The trial court did not err in relying on the referee’s recommendation.

712 Kolupar next claims that the trial court erred in relying on the
discovery referee’s recommendation. Kolupar concludes that the “[trial] court’s
reliance on [the discovery referee] was risky not only because of his limited
familiarity with the proceedings, but also because [his] legal reasoning was

flawed.” We disagree.

913 First, our review of the record indicates that the discovery referee
was quite familiar with the discovery disputes about which he was questioned.

Second, the discovery referee was also able to offer insight into the general
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demeanor of the attorneys and their efficiency, or lack thereof. Third, and finally,

WIS. STAT. § 805.17 (2001-02) explicitly allows a trial court to rely upon the

findings of a referee:

805.17 Trial to the court.

(2) EFFECT. In all actions tried upon the facts without a
jury or with an advisory jury, the court shall find the
ultimate facts and state separately its conclusions of law
thereon. The court shall either file its findings and
conclusions prior to or concurrent with rendering judgment,
state them orally on the record following the close of
evidence or set them forth in an opinion or memorandum of
decision filed by the court.... Findings of fact shall not be
set aside unless clearly erroneous, and due regard shall be
given to the opportunity of the trial court to judge the
credibility of the witnesses. The findings of a referee may
be adopted in whole or part as the findings of the court.. ..

(Emphasis added.)

914 “The findings of the referee when confirmed by the court become
the findings of the court.” MacPherson v. Strand, 262 Wis. 360, 366, 55 N.W.2d
354 (1952). Because the findings of the trial court are not to be disturbed unless
against the great weight and clear preponderance of the evidence, and the record
here contains sufficient evidence to support the findings of the referee as adopted
by the court, under the rule cited above, we will not disturb the trial court’s

reliance on the referee’s findings. See id.
C. The trial court applied a correct legal standard.

915  “[Clourts have the inherent power to determine the reasonableness
of attormney’s fees.” Herro, McAndrews & Porter, S.C. v. Gerhardt, 62 Wis. 2d
179, 182, 214 N.W.2d 401 (1974). “Our review of the circuit court’s
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determination of the value of attorney’s fees is limited to determining whether the
circuit court properly exercised its discretion.” Village of Shorewood v.

Steinberg, 174 Wis. 2d 191, 204, 496 N.W.2d 57 (1993).

[Tlhe supreme court [has] recognized that the trial court is
in an advantageous position to decide the reasonableness of
requested attorney’s fees. It is the trial court that observes
the quality of legal services rendered, it is aware of the
costs incurred in operating a law practice, and it knows or
can readily find out the going rate for legal services in the
community. Accordingly, we will give deference to the trial
court’s exercise of discretion.
Aspen Servs., Inc. v. IT Corp., 220 Wis. 2d 491, 495, 583 N.W.2d 849 (Ct. App.

1998) (footnote and citations omitted).

16 A tnal court has discretion to hold a hearing to determine the amount
of fees and expenses to be awarded. See Narloch v. DOT, 115 Wis. 2d 419, 437,
340 N.W.2d 542 (1983). “[I]n awarding only reasonable fees, the court may
consider whether costs could have been avoided by a reasonable and prudent
effort.” Aspen, 220 Wis. 2d at 499. “This premise has been interpreted to mean
that [a] plaintiff may not unnecessarily run up its legal bill in the expectation that
the breaching party will ultimately pick up the entire tab.” Id. (citation omitted).
Furthermore, the trial court may consider whether the final judgment is out of
proportion to the attorneys fees that were generated in the case and whether the
resultant verdict justifies the amount of money expended. See id. at 497 n.5.
Finally, SCR 20:1.5 lists additional factors that may help a trial court determine

the reasonableness of an attorney’s fee. See Steinberg, 174 Wis. 2d at 205. SCR
20:1.5(a) states:

A lawyer’s fee shall be reasonable. The factors to be
considered in determining the reasonableness of a fee
include the following:

10
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(1) the time and labor required, the novelty and difficulty
of the questions involved, and the skill requisite to perform
the legal service properly;

(2) the likelihood, if apparent to the client, that the
acceptance of the particular employment will preciude
other employment by the lawyer;

(3) the fee customarily charged in the locality for similar
legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the
circumstances;

(6) the nature and length of the professional relationship
with the client;

(7) the experience, reputation, and ability of the lawyer
or lawyers performing the services; and

(8) whether the fee is fixed or contingent.

917 In rendering its decision, the trial court aptly summarized the

situation and properly applied many of the relevant factors:

There is no formula — kind of thumbnail or formula that I
operate under. ... [T]he state legislature clearly intended
in a number of different areas for fee-shifting statutes to
cover those situations where a little guy can take on the big
guy. And this is one of those cases where the fee-shifting
statute comes into play and creates [an] obligation on
behalf of Wilde Pontiac.

There is no question [that] this case was over-tried.
Discovery was over — well over-done. It was over-[pled]
right from the get-go on the complaint. There was the
shotgun pleading where everything was [pled] against
Wilde short of conquering Europe during World War I1.

... [T]he daunting discovery mountain was created right
from the get-go....

I am satisfied that ... the majority of [the discovery
deadlines that were missed] were missed by plaintiff’s
counsel. I think that is what [the discovery referee)
intimated in his discussions and his recommendation....

11
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1 am persuaded that the state legislature wants the little
guy to be able to ... go against the big guys, but at the same
time that statute doesn’t create a blank check where
whatever is spent must be covered by the wrongdoer.

... [Tlhis matter was over-tried. ... [I] appreciate [the
discovery referee’s] recommendation. I think 1t’s
appropriate. | happen to concur with it.

Reasonable attorney’s fees in my mind [are]

$1.5.,.000.00. I am ordering $15,000.00 ... for attormey’s
fees and costs. ...

Thus, the trial court properly considered many of the relevant factors, including
the time and labor required, the novelty and difficulty of the questions involved,
the skill requisite to perform the legal service properly, the amount involved, and
the results obtained. The trial court also properly considered whether the costs

could have been avoided by a reasonable and prudent effort.

918 In Aspen, we approved the trial court’s decision to reduce fees,
observing that deference to the trial court’s award was appropriate because the
award was reduced to promote the civility of litigation. Aspen, 220 Wis. 2d at
495-96. Like the dispute in Aspen, the case at hand was “a relatively simple
contract case [that] ‘burgeoned’ into something in which the attorney’s fees were
out of proportion to the result.” Id. at 496. The finding that there was excessive
litigation justifies the trial court’s reduction of Kolupar’s requested attorney fees

and costs. See id. at 497.
D. The trial court did not deny taxable costs.

919 Finally, Kolupar contends that the trial court denied her taxable costs
despite the offer of judgment made and accepted pursuant to WIS, STAT.
§ 807.01(1), which provided that Wilde would pay “the sum of Six Thousand Six

12
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Hundred (86,600) Dollars plus the taxable costs of the action.” (Emphasis added.)
Kolupar concludes that the trial court ordered a judgment that contravened this
settlement because the resulting judgment expressly excluded taxable costs.
While we agree with Kolupar that the June 24, 2002 final judgment expressly
excluded costs, we conclude that this exclusion was the result of a clerical error, in
that both the trial court’s May 14, 2002 oral decision and its June 6, 2002 order for
judgment expressly provided that the $15,000 award included both attorney fees

and costs.?

920  When Kolupar accepted the defendant’s offer of settlement, she also
explained via correspondence filed on January 2, 2002, that the amount of costs,

including attorney fees and litigation expenses, would be determined at a later
date: '

[Plursuant to Sec. 218.01(9) (1994) ... awards of “costs
[inciude] a reasonable attorney fee.”

Since this offer will apparently resolve plaintiff’s
primary claim for damages, it would appear all that would
be needed in this case is a hearing to determine the
reasonableness and necessity of plaintiff’s attorney[’s] fees
and litigation expenses. ...

Therefore ... plaintiff accepts defendant’s offer of
judgment in the amount of $6,600.00, subject only to a
determination of plaintiff’s costs including a reasonable
attorney fee....

921  Following this correspondence, the trial court held hearings to

determine the amount of costs, including reasonable attorney fees. At the

? We remand the matter to the clerk of the circuit court for correction of the June 24,

2002 final judgment to correspond with the language of the order for judgment dated June 6,
2002.

13
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conclusion of the hearings, the trial court clarified that the $15,000 judgment
included both attorney fees and costs: “Reasonable attorney’s fees in my mind
[are] $15,000.00. T am ordering $15,000.00 fee to plaintiff for attorney’s fees and
costs that was originally submitted as an offer of judgment.” (Emphasis added.)
Counsel for Kolupar then further clarified the trial court’s decision:

[KOLUPAR’S ATTORNEY]: As to the costs?

[THE COURT]: Fees and costs, $15,000.00.

In the June 6, 2002 order for judgment, the trial court again made it very clear that
the $15,000 judgment included both fees and costs: “That judgment be entered in
favor of plaintiff and her attorneys ... in the amount of §15,000.00, which sum

represents attorney fees and costs....”

922 The judgment entered on June 24, 2002, however, does not
accurately reflect the trial court’s order. It states: “The Court having issued its
Order for Judgment, judgment is hereby entered in favor of plaintiff, Tammy L.
Kolupar, and her attorneys ... in the amount of Fifteen Thousand Dollars
($15,000.00), but no costs.” Therefore, although the trial court clearly ordered
$15,000 in fees and costs, the final judgment misstates the order as $15,000 in fees
without costs. Accordingly, we affirm the judgment and remand this matter to the

clerk of circuit courts for correction of this error.

By the Court—Judgment affirmed and cause remanded with

directions.

Recommended for publication in the official reports.

14
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923 FINE, J. (dissenting). Wilde Pontiac Cadillac, Inc., and its
employee Randall Thompson not only took advantage of an eighteen-year-old
woman but they also delayed and obfuscated the litigation process.' Indeed, from
my review of the record, I believe that they pursued a scorched-earth Rambo-

litigation policy that has no place in our justice system.

924 Kolupar submitted a fee and cost request for approximately $53,000,
of which only $41,000 was for attomeys fees. Moreover, of the approximately
$12,000 in costs, $3,600 was for the following expenses that,. in all but
extraordinary céses, the justice system should.provide to litigants without cost:
mediation expenses of $1,250, and $2,350 as payment to the discovery master.

Significantly, neither the Majority nor the trial court disputes that Kolupar’s

lawyer both:

(1) spent the time (and incurred the expenses) working on
the case as reflected by the fee request, and

(2) that the fee request represents a fair hourly rate for the
lawyer’s time.
Yet, the Majority defers to the unfocused musings by both a former judge,
appointed to oversee a small part of the discovery disputes in this case, and the

trial court.

' During the evidentiary hearing held by the trial court on the attomeys-fee issue, when
Kolupar’s lawyer asked her why she filed the lawsuit, the tnal court interrupted: “Let’s get to the
pomnt, counsel. I know what the case is about. She got defrauded.” Randall Thompson’s lawyer
interjected “[a]llegedly,” and the trial court repeated that word, “[a]llegedly.” Neither the trial
court’s tone nor its demeanor is, of course, a matter of record.
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25 Kolupar sought her attorneys fees under a fee-shifting statute. The
purpose of fee-shifting statutes is to level the litigation playing field so that
aggrieved citizens like Kolupar are not barred at the courthouse door by the
daunting prospect that the legal costs will outweigh any recovery. See Hughes v.
Chrysler Motors Corp., 197 Wis. 2d 973, 985, 542 N.W.2d 148, 152 (1996). If
the Majority’s decision is allowed to stand, persons like Kolupar will justifiably
not only pause with trepidation at the courthouse entrance but, indeed, only the
most stalwart will not turn and go away. Thus, despite what they have done,

Wilde and Thompson and those like them will have won. I respectfully dissent.

A. Wilde and Thompson forced Kolupar's lawyer to spend the time on the
case that he did.

Y26 As the Majority recounts, the former judge was appointed to be
discovery master. He served for four months. When the trial court asked him to
give an opinion on the fee request, the former judge replied that the case grew
“barnacles.” It did. It did because Wilde and Thompson threw obstacles in
Kolupar’s path that would make James Bond and his nails- and oil-disgorging

Astin-Martin green with énvy. Some examples:

. Before Kolupar brought this action she offered to
settle the case for $13,000, which was, essentially,
her out-of-pocket costs at the time. Wilde did not
make any counteroffer. Thus, Kolupar had to sue in
order to get justice.

. Once suit was brought, Wilde answered, alleging
that Kolupar’s complaint was frivolous within the
meaning of WIS. STAT. § 814.025. In my view, the
charge that Kolupar filed a frivolous complaint 1s,
itself, frivolous.

. Kolupar’s action was brought in Milwaukee
County, which was an appropriate venue. Wilde



filed 2 motion to change venue to Waukesha
County. That motion was denied.

The motion by Wilde to change venue argued that
the “only ... rationale” for filing the case in
Milwaukee County was because jury verdicts, as
argued in the motion, are more “generous” in
Milwaukee County than Waukesha county. This is
not a recognized ground to change venue, and the
Majority does not contend that it is. Moreover,
Kolupar had not even demanded a jury trial.

The trial court held a hearing on the motion by
Wilde to change venue. Kolupar and Wilde filed
briefs before and after the heaning.

In its answer, Wilde denied that Thompson was a
Wilde manager as Kolupar had alleged in her
complaint. Understandably, Kolupar then sought
from Wilde via discovery Thompson’s employment
file with Wilde. Kolupar also sought Wilde’s files
concermning a car that Kolupar had purchased from
Wiide several years earlier and had used as a trade-
in for the car that is the subject of this lawsuit, as
well as Wilde’s file in connection with Kolupar’s
purchase of the second car. In the face of these
perfectly reasonable discovery requests, Wilde and
Thompson stonewalled. Kolupar requested the
documents in mid-July of 2000. Kolupar was
forced to file two motions to compel discovery,
which were heard on September 25, 2000, and
- November 27, 2000. On October 13, 2002, the trial
court granted the motion to compel, and the order
required that all the documents be produced within
thirty days. They were not. At the second hearing,
on November 27, Wilde’s attorney angrily
exclaimed to the trial court that “this is ridiculous
that we’re here. 1 have produced every document.”
Yet, by letter dated December 7, 2000, Wilde’s
lawyer finally produced the missing documents.

An egregious, and sleazy, example of the Rambo
tactics Wilde used is that Wilde’s lawyer deposed
one of Kolupar’s friends about Kolupar’s
employment as a topless dancer and Kolupar’s
desire to have breast-augmentation implant surgery.

Wilde filed a motion for summary judgment, to
which Kolupar had to respond. The trial court
denied the motion.

No. 02-1915(D)
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. The trial court ordered the parties to attend two
mediation sessions. This, too, added to the time and
expense. Wilde let the first mediation session go by
without making any settlement offer. After the
second mediation session, it made its first offer, for
$6,600. Kolupar accepted this offer after she was
able to persuade the bank that held the security
interest in her first car (the trade-in) to accept the
$6,600 as payment in full of the bank’s judgment
for $10,000 plus accruing interest, which,
apparently, by the time of the settlement,
approached approximately $20,000.

B. The trial court never considered the factors governing the setting of

attorneys fees under a fee-shifting statute,

927 In 916, the Majority opinion sets out the factors governing a trial
court’s exercise of discretion in awarding attorneys fees. it is true, of course, that
an award of attorneys fees is within the trial court’s discretion, but that discretion
“must, in fact, be exercised.” Stathus v. Horst, 2003 WI App 28, 14, 260
Wis. 2d 166, 173—174, 659 N.W.2d 165, 168. This was not done here. The trial
court here never considered on the record any of the factors. Rather, it deferred to
the off-hand assessment of the former judge who, as the Majority notes, was oniy
appointed to be a discovery master. The trial court’s abdication of its

responsibility was palpable, as reflected by the transcript in the record:

I am going to ask Mr. Crivello [the former judge] to make a
recommendation to the Court in front of you folks as to
how I should handle this because I think that is his -- I can
ask for that as the special master, and because of his rather
detailed greater information than this Court has.

And on what did the discovery master rely in making his recommendation? Well,

the Majority sets it all out in §7:

. His “thirty years in [the] practice of law, as well as
fifteen years as a circuit judge.” The retired judge
graduated from law school in 1973,
http://www . wisbar.org/lawyersearch/resdetails.asp?
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ID=1008232 (last accessed June 04, 2003), so the
“fifteen years as a circuit judge” is included in the
“thirty years.”

. He “conducted three formal discovery hearings in
this case,” plus the ancillary correspondence and
telephone calls. He did not preside over and was
not involved in the change-of-venue hearing or the
summary-judgment proceeding.

. The former judge admitted that his involvement in
the case was limited and that he only was involved
for some four months.

. Wilde suggested the $15,000 figure, and the former
judge adopted it without any analysis beyond his
view that more was not warranted because, with
Kolupar’s acceptance of the $6,600 offer of
settlement, the case was “just barely above a small
claims case.” :

928  In accepting the former judge’s off-the-cuff “recommendation,” the
trial court refused to look at the extensive documentation submitted by Kolupar in
support of her request for attorneys fees and related costs. The trial court relied on
Milwaukee County Circuit Court Local Rule 365, and the Majority validates that
reliance. The rule, however, governs “motions”; it does not apply to exhibits
offered at trials or evidentiary hearings. Kolupar never filed a motion for
attorneys fees; the statute permits them and she demanded them in her complaint.
Indeed, the trial court sua sponte set the hearing on the attorney-fees matter:
“We’ll all meet back here on the date set for trial to the court on May 13th and

we’ll consider the attorneys’ fee issue.”

929  The majority approves of the trial court’s acceptance of the former
judge’s recommendation because, in its view, such acceptance is sanctioned by
Wis. STAT. RULE 805.17. But RULE 805.17(2) provides that a referee’s “findings
... may be adopted in whole or part as the findings of the [trial] court.” The former

judge was appointed to be a discovery master only—he was not appointed to
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assess Kolupar’s fee request; he held no hearings, examined no evidence, and

made no “findings.”

930  As we have seen, the former judge based his recommendation in part
on his view that Kolupar’s acceptance of the belated $6,600 settlement offer made
the matter “just barely above a small claims case.” But the amount of recovery is

not a measure of what the fee-shifting award should be in these types of cases:

Often the amount of pecuniary loss is small compared with
the cost of litigation. Thus, it was necessary to make the
recovery large enough to give tenants an. incentive to bring
suit. The award of attormey fees encourages attorneys to
pursue tenants’ claims where the anticipated monetary
recovery would not justify the expense of legal action.

Shands v. Castrovinci, 115 Wis. 2d 352, 358, 340 N.W.2d 506, 509 (1983).

931  The ftrial court also justified its minimal award of attorney fees to
Kolupar because “[t]he flip side is Wilde has to swallow whatever fees they have.”
Neither the trial court nor the Majority cites any authority for this startling
proposition——that a rich defendant can frustrate at every turn a poor plaintiff’s
quest for justice and then say when the fee-shifting day of reckoning has arrived,
“I have substantial attorneys fees myself, 1 shouldn’t also have to pay the

plaintiff’s.”

932 The trial court’s adoption of the former judge’s “just barely above a
small claims case” rationale, as well as the trial court’s consideration of the “flip
side” of Wilde’s own fees will, because the Majority has sanctioned it in a
decision that is recommended for publication, gut the fee-shifting statutes. The
statutes, as noted by Shands, were designed to keep open the courthouse doors to

persons whose claims do not justify the retention of a lawyer unless, by prevailing,

that person can recover his or her attorneys fees.
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933  In my view, the trial court not only erroneously exercised its
discretion in setting the attorneys fees and related costs at $15,000, it did not
exercise any discretion. Neither the former judge nor the trial court pointed to
anything that Kolupar’s lawyer did that was not justified by the case—beyond

their imbricating hunches. The law requires more.

934  No one disputes that Kolupar’s lawyer did what he said he did and
that his hourly rate was reasonable. In light of this, I would reverse the judgment

and award to Kolupar the fees and costs she requested.

935 Irespectfully dissent.
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STATE OF WISCONSIN : CIRCUITCOURT _ :  MILWAUKEE COUN

TAMMY KOLUPAR,
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Case No. 00 CV 002371
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The above-captioned marter having come on for 2 bench trial before ms cr
the 13th and 14th days of May, 2002, on plaind s claims that her principal causes ol

action were settled by virtue of plaintiis acceptance of a starutory Offer of Judgmez:
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A ":aa—

under Wis. Stat. § 807.01(3), and plaintZ’s claims fcr actual anc reasonable attorney J2e:
pursuant .o Wis. Stat. § 218.01(9)(b) {1984). The Court having heard the testimony ¢

Atesses called by the parzes and havine reviewsg e records. fles, and pleadings

file qerein, and having mace cemtain Smdings of fact as derailed on the record, hersdy

orders 2s rollows:
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ITIS EER=3Y ORDERED:
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1. Thar judgmen: T2 2niered in f2vor of f plainiiff, Tammy L. RKotzzar,

- waas

and zgainst the cefendant, Wiide Ponziac, Cadillac, Tre., by virmee of a stanutory Offzr =7

Juégemen: by delencant, Wiide Pontiec, Cadéillac, Inc.. and be eniered, joinily and

EXHIBIT




severally, in favor of said plaintiff and against defendant, Randall Thompson, by de=fa.

in the amount of Six Thousand Six Hundred (56,600) Dollars.

2. That judgment be entered in favor of plamtiff and her attorneys.
Lisko & Erspamer, S.C., and against defendants, Wilde Pontiac, Cadillac, Inc. and
Randall Thompsan, jointly and severally, in the amount of $15.000.00, which sum

represexts attorney fees and costs, which surn represents the Court’s determination of

reasonable attorney fees allowed to plaindff pursuant to Wis. Stat. § 218.01(9)(b) (195=

Dated this Cﬁ day of June, 20G2.

BY THE COURT:
e Honorzble Thomas R. Coo;%
Circuit Court Judge Presiding
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STATE OF WISCONSIN CIRCUIT COURT JMILWAUKEE COUNTY

TAMMY KOLUPAR,

Vs.

WILDE PONTIAC, CAD
and RANDALL THOMPSON,

Defendanrs.

JUDGMENT

The Court having issued its Order for Judgment, judgment is hereby entered
in favor of plaindff, Tammy L. Kolupar, and against defendanr, Wilde Pondac,
Cadiilac, Inc., by virrue of an accepred staturory Offer of Judgment by defendant,
Wilde, and judgment is entered in favor of plainc, Tammy Kolupar and against
defendant, Randail Thompson, by default, jointy and severally, in the amount of Six
Theusand Six Hundrad Dollars (55,600.00), withous costs.

. - - — ~
Dared ar Miwatkee, Wisconsin this #¢/ devoi __ w7 e -, 2002.

BY THE COURT:

Jonn Barret
Clerk of Circuir Court
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>1ATE OF WISCONSIN CIRCUIT COURT MILWAUKEE COUNTY

TAMMY KCLUPAR,

7o Case Xp. 00-CV-2571
vs. | -7 - lCasdiCode: 30703
.' |

WILDE PONTIAC, C'-\DH.LAC INGEro 2 * i '
and RANDALL THOMPSEN,—— ===

Defendants.

JUDGMENT

The Court having issued its Qrder for Judgmenr, judgment is hereby entered
in favor of plaindff, Tammy L. Kolupaf, and her arcorneys, Lisko & Erspamer, S.C,,
and against defencant, Wilde Pondac, Cacillac, Inc., and Rardall Thompson, jointly
and severzily, in the amount of Fifteen Tacusand Dellars (515.000.00). HUT 10 COsts.

Datad at Milwaukee, Wisconsin this A ¢ day of June , 2002.

BY THE COURT:
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STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE COUNTY

TAMMY KOLUPAR,
Plaintiff,
Case No. 00-CV-2571
Vs. Case Code: 30703
WILDE PONTIAC, CADILLAC, INC. '
and RANDALL THOMPSON,
Defendants.

ORDER ARISING FROM PLAINTIFE’S
MOTION FOR DISCOVERY SANCTIONS

The parties having appeared before me on November 27, 2000 on a motion filed by
the Plaintiff, Tammy Kolupar, seeking discovery sanctions against the Defendant, Wilde
Pontiac, Cadillac, Inc., based upon an assertion that Defendant, Wilde Pontiac, Cadillac,
Inc., has failed to fully and completely provide documents in its possession relating to any
transaction between Defendant and Plaintiff involving a 1985 Mercedes Benz and a 1993
Pontiac Sunbird motor vehicle.

The Court having heard the arguments of counsel and having reviewed the materials
and affidavits filed by the parties, now makes the following Order:

1. Based upon the assertions of Defendant’s counsel that Defendant, Wilde
Pontiac, Cadillac, Inc., has no more documents other than those already
provided, the motion by Plaintiff for discovery sanctions shall be held in
abeyance, without costs to either party;

2. Defendant, Wilde Pontiac, Cadillac, Inc., is and will be barred from
introducing, admitting or otherwise utilizing any documents relating fo said

Mercedes or said Pontiac not heretofore disclosed to Plaintiff, for purposes of

( —
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admissibility at trial, for purposes of cross examination or for any other
p@ose whatsoever, including ﬁnpeachment; |

3. Ifiit is subsequently shown to the Court’s satisfaction that Defendant has.
withheld documents requested By Plaintiff, the Court reserves fhe right to
impose additional sanctions and remedies, including default judgment and
including sanctions against the offending attorney;

4, That Plaintiff, Tammy Kolupar, and Defendant’s general manager; James
Vanderfeld, will both appear for deposition on December 12, 2000, as
scheduled by the parties in open Court;

5. That the deposition scheduled for Randall Thompson on Thursday, November
30, 2000 is hereby cancelled. Mr. Thompson’s deposition will be rescheduled
ata time convenient for all the parties, said deposition to be scheduled nb later
than the close of business on Monday, December 4, 2000; and

6.  That any further discovery disputes between the parties will be referred by the
Court to be heard and decided by a special master, who will be retired Circuit

Judge, Honorable Frank T. Crivello. Judge Crivello will be paid for his time

& be? L artiég wadl r I\Q
at his usual mediation billing rate M&M?&MMM
C,ou»- ~lodus Jur( sbic fow fs a.lfocn-ﬁ e Cos¥ of j’a_ofat
C,rwo”"fv- +H'"- a 'f'Ll 1“:"‘@- of “f'l‘ﬂ-’( /1{/{ - - /¢-0f

Dated at Milwaukee, Wisconsin this _/ ¢ day of m)eﬂi{ 20607
Zeh mﬁ F-00!

BY THE COURT:

Lt

chael FMalmstadt
Circuit Judge, Br. 39
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All right. I have terminated Judge Crivello’s
testimony under 904.03. It's just cumulative, wasting time.
Enough‘s enough. I do, however -- you are the special
master and I would like you to make a recommendation to the
Court on what the Court should do so that the parties can
present testimony and respond to it in their argument.

Judge Crivello.

MR. CRIVELLO: If it please the Court. As the
Court knows, I have spent.a considerable amount of time on
this case as a quasi judicial officer, and I have a lot of
experience in this area.

Just to put my recommendation into some
context, this is a case which would ultimately settle for, I
understand, $6,600.00. This is just barely above a small
claims case.

Having examined the case in terms of discovery
and evidence over the course of three hearings and months of
correspondence, I think that the discovery and evidentiary
issues in this case were grossly inflated. This was a
two-person transaction for an automobile. This wasn’t Arch
Diocese versus Lloyds of London, for example.

My fees on this case get to be more than the
amount of the case. My fees as special master. I think
that in a situation like this in my opinion the Court should

do equity. And in my opinion equity in this case is this:
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I think that the sensible way to dispose of this matter
would be to reject the fee submission as not timely filed.
You ordered it in February -- February 25th. Was submitted
last week, as I understand.

And in my judgment that is typical of the kind
of things that accurred in this case. So I would disallow
the fee petition and I would adopt the offer in judgment and
award the plaintiff the $6,600.00, which apparently she has
accepted, and I would award $15,000.00 from the defendant to
the plaintiff in fees. And that is how I would dispose of
this case if I were asked to.

I am troubled -- and I don’t mean to be
cffensive to these:lawyers, who I have a great deal of
professional respect for, but I am troubled with the notion
of hanging up an agreement that benefits the plaintiff and
which the plaintiff was to obtain because of this fee issue.
And I don’t think the case is worth much more than 15,000 in
fees, frankly. Balthough I know both sides spent a lot more
time than that,

When lawyers decide to do that, then they bear
the onus of that decision. And I guess that is all I have
to say, Judge.

THE COURT: ~"Thank you, Judge Crivello. I
appreciate your recommendation. Appreciate your service on

this case, your patience. And you are free to go and pick
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up your son.

MR. CRIVELLQ: Thank you, your Honor.

THE COURT: I am going to leave the room for
five minutes and let the two lawyers talk to themselves
based upon the recommendation of Judge Crivello. Then we'll
recommence.

(Pause.)

THE COURT: All right, back on the record. It
doesn’t look like the parties wish to take Judge Crivello’s
recommendation and consideration.

All right. It is 3:30. We got another hour,
hour and a half. 1Is there any other witnesses?

MR. ERSPAMER: We’d call Tammy Kolupar, the
plaintiff.

THEREUPON,

TAMMY ROLUPAR,
the plaintiff herein, having been first duly sworn, was
examined and testified as follows:

THE COURT: Have a seat. State your name;
spell it for the record.

THE WITNESS: Tammy Lynn Kolupar,
K-o~-l-u-p-a-r.

MR. LISKO: Your Honor, this is David Lisko.
I am going to be doing the gquestioning of this witness.

DIRECT EXAMINATION
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to tell you that the deal was for 20,000.00. What I am
trying to let the Court know is that in exchange for the
$6,600.00 going to-tﬁe baﬁk this 350,000.00 judgment, which
is what it is now, is paid off. RAnd so that would go to the
proportionality of the fees, or of the settlement versus the
fees, ’cué I’ﬁhink there is an issue here about this is
really -- -

THE COURT: No. The issue -- counsel, tie
issue -- and I understand, but that is 2ot the theory that I
am operating under. The theory that I am operating under is
that there was an enormous waste of time because people
couldn’t cooperate and get the discovery done, and the fees
were rua up. And thé issﬁe is what are reasonable fees

under =he Aspen case, which is very persuasive; is very --

Aspen Services Incorperazed versus IT Corporation, 220 Wis.
2¢ 491 before Sob Mawdsley, & friend of mine; was a good
judge, smart. Ee teaches at the Judicizl College on a
regular basis. e established that. 2ad he appointed a
referee, as was cdone here. Ancd it is & gquestion that it is
not a blank check that whatever attorasy’s fees are run up
on a case, aad if there is, you know, & finding pursuaat to
statute, and I am persuaded that the statute you cite in
your b-ief is centrolling, that there is reasonable
aztorzev’s fees that are due. 3But it’s reasonable

attorzev’s i-’g not all the attorney fees that

EXHIBIT
83
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ever could be charged. It is not a blank check.

I have to make a determination as to what
reasonable attorney’s fees are. And Judge Crivello in his
recommendation and in his testimony said that there was too
much wasted time on these issues that should have been
resolved at a lesser fee. And I think that is the basis for
his recommendation; ”éo tﬁat is wﬁét I want to focus in on
in the determination.

MR. LISKO: All right.

Q &s. ﬁolupar, did you have the Zinancial wherewithal
to to to fight with Wilde Pontiac over this car?

MS. GUTENRUNST: Your Honor, I am going to
object.

THZ COURT: That is relevapnt. She can answer.
The answer’s no, right?

THT WITNESS: Yes, I answered no.

MR. LISRO:

Q@ - Arnd can vou describe for the Court what is your

copinion of the representation that you received by Mr.

9

Zrspamer?

A Mr. Erspamer has done a wonderZul job. This has

been goiang on a long time. He’s put a lot of time and

effort into representing me.

TEZ COURT: As loang as you’re in that line of
—:estioning, I want to nmaxe it also perfectly clear I am
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and it only goes to 30.

Mﬁ. ﬁRéfAMEﬁ: The Silling I have and we're
offering is $52,703.09, your Honor. And as far as blocked
billing, it is an itemized billing that shows the amount of
hours forAeacﬁ entry on it. It is down to the tenth of an
hour.

"Respond to letter of Ms. Gutenkunst, point
seven at 145 an hour. Telephone conference with Sue
Kolupar, point three at 145 an hour." It is broken down
very very neatly by the tenths of an hour, your Honor. The
bill is the same as the one subnitted last November. Wilde
considered it at that point and maae an offer in the course
of the meciation. The bill does not diZfer in any way.

We did not file a motion last week, your
Honor. Ia fact, all the parties were present in front of
you, as yvcu know, on February 25th. We have a transcript
from that tearing. You disposed of the motion and then
sald, "We’'ll all meet back here on the date set for trial to
the court on May 13th aad we’'ll consider the attorneys’ fee
issue." ZEZverybody nodded their heads in agreement. There
was no Gissent. Tpe;e was no objection to it at that point.

THEZ COURT: Yeah, but there was also no
indicaticz by the Court that I waived aav of the local

rules, or aaxy of the notice reguirements.

MR. ERSPaAVIR: Sure. Ancd the rule that’s
EXHIBIT
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cited by Attorney Gutenkunst deals with a motion. Your
Honor, we did not file a motion last week. We simply filed
a bill. It is not a motion. It is a matter that's already
pending before the court. It’s not a new matter. It is a
matter being cqqsige;gd bg the pa;;ies-and discussed by the
parties.

The only thing that changed on it was the line

items for_a couple things that happened between November and

‘now, and it was submitted to the parties five days ago.

MS. GUTENKUNST: Your Honor, very briefly. We
never got the bills. The only bills I ever received were in
response to discovery on discovery which were produced July
25, 2001. The bills which I received were duplicitous; one
would roll over onto the other. I had not added them up.

THE COURT: Enough, enough. All right. Part
of what we go through when we transferred from children’s
court to criminal court to civil court is we have to run the
gauntlet of the Mike Skwierawski -- what ao they call
that -- judicial training mentoring -- judicial mentoring.
We have a big meeting with Mike Skwierawski, who is the
chief judge, who is the primary mover of the deadlines of
the scheduling orders, the deadlines for mediation; the
commitment by the circuit courts to schedule one jury trial
and not double stack so there is certainty of trials.

And Skwierawski’s point -- and it‘s been
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affirmed by everybody, and everybody agrees, is we have to
hold people accountable; hold thenm ;o deadlines, hold their
feet to the fire, make lawyers do work and do it in a timely
fashion. So that is where I am coming from in my decision.
I just do as I am told, if I agreelwith what I am being
told. I happen to agree with this.

Now, it'é very troubling that there is -- a
submission that you submitted, counsel, late is at variance
with what you’re asking for. 1It’s an extreme amount of
ambiguity. And that is the poster child for requiring
notice and information provided in a timely manner so that
those things can be resolved.

Further, we have a third factor here. We do
have a special master appointed by Judge Malmstadt and
reaffirmed by me who has in open court given the Court an
opinion as to what he thinks should happen as a result of
his duties as special master. And his point to me in open
court yesterday was the Court should do equity, and
that’s -- that’s Atinsky saying being fair to both sides and
treat them equally.

I did, in fact, impose a very substantial
sanction. I gave you a default judgment. And what is good
for the goose is good for the gander.

And I am further satisfied that time limits

and responses and cooperation between counsel in this
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matter -- and nobody is sitting here with clean hands —- is
substantially deficient.

This.was not a smooth discovery. And that’'s a
decision counsel’s made, but from my point of view I am
going to hbld to time limits. These records were submitted
late and contrary to local rules, and contrary to the State
Statute. And they're ambiguous besides, which is the reason
for the rule, and I anm rejecting the fee submission by
counsel. They were submitted too late and will not be
considered by the Court.

Nothing in those transcripts is going to be
material to me. I don’'t need to look at them. That’s Just
going over the horror stories of this discovery process and
are not going to be helpful to the Court.

Now, in the absence of that, is there any
further testimony? Do you have any testimony? Witnesses?

MR. ATINSKY: I have none.

THE COURT: Any further testimony or
witnesses?

MR. ERSPAMER: If you’'d give me a moment.

THE COURT: Sure.

MR. ERSPAMER: Your Homnor, the issue that is
raised by counsel here is-one that we don’t believe, as you
know, defendants are truly surprised by it for the reason

that our mediation submissions in November were virtually
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identical of these billings.

I don’t have my mediation submission with me,
I don’t think, in it’'s entirety. I would ask to supplement
the record to show that at the time of the mediation
Attorney Atinsky and Gutenkunst were provided with -- I
don’'t mean Attorney Atinsky -- but were provided with copies
of the bills, which aﬁ that point were about $50,000.00, and
had ample opportunity to review them and, in fact, negotiate
based on the bills.

-If the issue is a surprise, we believe
consideration of materials submitted at the mediation will
show that in fact there wasﬁ't a true surprise in that case.

THE COURT: How can I consider anything at
mediation?

MR. ERSPAMER: Well, you don’‘t have to
consider anything in the mediation, Judge, but what you can
consider is the issue of whether they are truly

inconvenienced, or in any way taken advantage of here by a

filing --

‘THE COURT: I have made my ruling.

MR. ERSPAMER: You have. BAnd what I am
asking -- I don’t want to argue with you, Judge, ’cuz that

is kind of counterproductive, but I would ask the
opportunity to supplement the record in this case to show

the material submitted in mediation to show that in fact --
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THE COURT: "I don’t ‘think I am doubting that
you have $53,000.00 worth of time that you allege that you
put in. T will give you that. I understand that. I am not
doubting it. 'I am not doubting your truth or wveracity. As
an officer of the court you told me you put in $53,000.00.
That is fine.

MR. ERSPAMER: Actually not all of that is
attorney’s fees, Judge. There was, I think, about $7,000.00
in costs. I think the attorney’s fees were something --
well, they’re the remainder after $7,000.00. 45,
$46,000.00.

THE COQURT: Fine. All right. Testimony's

closed. Brief argument.

‘MR. ERSPAMER: The brief that the defense
submitted in this case relies on Aspen, the Wisconsin Court

of Appeals decision. Aspen Services, Incorporated versus

IT Corvoration. It 1s surprising that while it choose that
particular case -- in that case the plaintiff demanded
$19,000.00 before suit, and the defendant responded by
offering $14,000.00 and some change plus a forfeiture of a
$§5,000.00 securityhdéposiﬁ. That’'s the factual basis for
the case. So plaintiff demanding 19,000, the defendant
offering the equivalent of $19,000.00. You think that would
be done, correct?

In fact, it wasn’t done. And the case is
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In this case Attorney Gutenkunst claims, well,
we didn’t engage i§ hardball litigation. Well, I don’t want
to go back over the discovery issues but, your Honor, taking
a case like this as far as they did and then taking the
position at the last minute we’ll pay her basic damages but
we’ll fight on the attorney’s fees that are neéessitated by
forcing the plaintiff to the eve of trial, that is hardball
litigation.

Without a fee-shifting statute that is
respected by trial courts, it really takes a remedy away
from plaiatiffs like Tammy Kolupar. Thazk you.

THE COURT: All rigp;. well, I happen to be a
judge that imposed $18,000.00 in attornev’'s fees on a
$§500.00 jucdgment. I thoucht it pecuzniazy loss with Roob
Photo, wic 1s mow in prison. Talked hizself into prison on
his civil dispute. And I did in fact izpose SiB,OU0.00 in
atzornevy’'s Zees on a $500.00 pecuniary -0ss.

Interestinc enough, it was sent back by the
Coucs of Aprceals because I didn’t impose eﬁough. I had
further di-ection that I didn’t take iato account the motion
after verdic=, so -- so I am not particularly persuaded by
any relationship between the amount oZ tle judgment and how
much the attorney’s fees.

There is no formula -- kxizd of thumbnail or

formula that I operate under. The statute -- the state

EXHIBIT
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legislature Clearly intended in a number of different areas
for fee*Shifting statutes to cover those situations where a
little guy can take on the big guy. 2nd this is one of
those casesg where the fee-shifting statute comes into play
and createsg obligation on behalf of Wilde Pontiac.

There is no question this case was over-tried.
Discovery was over -- well over-done. It was over-plead
right from the get-go on the complaint. There was the
shotgun pleading where everything was plead against Wilde
short of conquering Europe during World War II.

So that was the framework, and the daunting
discovery mountain was created right from the get-go. and
that was basged upon the plaintiff’s pleading. A lot of that
I think was over-pled, but it only applies as to what are
reasonable attorney’'s fees during the course of a
contentious hon-cooperative discovery process.

I am satisfied that many of the deadlines tha*
were missed the majority of those were missed by plaintiff’'s
counsel. I think that is what Judge Crivello intimated in
his discussionsg and his recommendation. Again, I ¢go back to
Judge Crivello and he said the court should do equity.

I am persuaded that the state legislature
wants the litt]le guy to be able to receive benefit of being
able to go against the big guys, but at the same time that

scatute doesn’t Create a blank check where whatever is spent
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must be covered by the wrongdoer.

Now, as to the settlement and whether it came
early, whether it came late, I can't draw anytbing negative
to one side or the other because that is the way all of this
is set up, and that’s why we have mediation and people go
through it. And there are economic decisions to be made and
evaluations of evidehce is presented. And I am not going to
draw any negative inference that while the Mawdsley case out
of Waukesha provides the framework for the Court to use its
discretion, I am not -- I.don’'t see any gross wrongdoer
here.

Like Mr. Atinsky said, this matter was
over-tried. The long and short of it, it comes down to -- 1
appreciate Judge Crivello’s recommendation. I think it’s
appropriate. I happen to concur with 1ic.

In my discretion I believe that there is
entitlement for reasonable attorney’s fees on behalf of the
plaintiff. Reasonable attorney’s fees in my mind of
$15,000.00. I am ordering $15,000.00 fee to plaintiff for
attorney’'s fees and costs that was originally submitted as
an coffer of judcment.

The flip side is Wilde has to swallow whatever
fees they have. I think that establishes what the statute
intended by the fee-scheduling statute. There was way too

much work done, and there should have been a focus, and much
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earlier in the proceedings. And there is nobody here with
clean hands, so that's the order of the Court. Joint and
several.

MR. ERSPAMER: As to the costs?

THE COURT: Fees and costs, $15,000.00.

MR. ERSPAMER: Well, the offer was $15,000.00
plus costs, thhink;-was it not, your Honor?

MS. GUTENKUNST: The offer’s ekpired.

MR. ERSPAMER: Okay.

THE COURT: $15,000.00.

(Whereupon the proceedings were concluded.)
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THE COURT: Motion to reconsider. First, this is in
the matter of Tammy Kolupar versus Wilde Pontiac. 00CV002571.

Appearances, please.

MR. ERSPAMER: Good morning. Paul Erspamer,
E-R-S-P-A-M-E-R, appears for Tammy Kolupar.

MS. GUTENKUNST: Wilde appears by Attorney Kathryn
Gutenkunst, G-U-T-E-N-K-U-N-S-T, and Brian Brejcha,
B-R-E-J-C-H-A.

MR. ATINSKY: Philip Atinsky appears on behalf of
Randall Themoson.

THZ COURT: Mr. Erspamer, ycu have the motion to

reconsider. I reviewed it. Convincz me thare is new evidence.

MR . ERSPAMER: One of ths issues that was raised by
the defenss during the trial, the timelinass surprise issues as
to the bil;. I triad to inciude, Judge--is two indications on
that.

First of all, that thers was praviously a version cf
that bill sent in August at which pcint--:the previocus August--7
menths before--eight months before--z- wnich time the balance is
$35,0C00. Iz £fact, that bill was utilized by the parties between

the twc mediation sessions--at least one. I'm not sure whether

one ¢r botn. And I was guoted extensivelv in Wilde's brief
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submitted to you before May 13.

THE COURT: I don't think so. I made my decision
based on the court trial. I don't think I relied on surprise.
Based upon reasonableness of attorney's fees.

MR. ERSPAMER: Also on that issue briefly, Your
Honor, you had in chambers before the start of the May 13 bench
trial, you offered an adjournment to the parties as a remedy for
surprise and particularly to the defense, who's claiming
surprise. I see you're nodding. What you told us, that
was--tnat's the best remedy for--for surprise, if that's a
legitimate prcblem, is grant the parties an ajcurnment and get
our acts tcgether and do it another day.

THE COURT: I den't think I had an expectation that
you wculd gat your ac:t tcgether.

MR. ERSPAMER: But that offer was made, Your Hecnor,
and it wasn't taken. I think it's a timelinsss issue to the
extent, that was the motivation.

T2 COURT: Wnhat I'm saving, ccunsal, that wasn't

very important. Matter of fact, my recolleczicrn, I didn't

consider that in my decisien. It wasn't mazarizl in my
decisien. I remember my decision being based on the fact that
this case was overtrisd. It was toc much time spent to

accemglish the functions that should have bean done, and I
wasn't going to autherize a $35,000 request. That was the basis

of myv Cecisicn.
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MR. ERSPAMER: The second issue that we wanted to
address involved the recommendation of Frank Crivello. You
know, a former circuit judge appointed by Judge Malmstadt first,
and I think continued perhaps during your--

THE COURT: Yes, he was appointed special master--

MR. ERSPAMER: ——dis&overy——

THE COURT: ;-issues.

MR. ERSPAMER: Yes. He was not appointed as a
global referes or special master. Under 80517, you can appoint
the special master tc do fact finding. That wasn't his
assignment in this case. He actually served for a period
between May and August of 2001.

A- the ccnclusion of thaz, he stubmitted a bill.

That was-- 3 bill was made and tha- was the last we heard of

1]

him urzil he showed ur on May 13 suktcenaed appérently by wWilde;
and franklv, s2en cenferring with Attorney Gutenkunst at the
hearirg and wizh Wilda's intention he ke called as a witness on
their zehalZ.

E2 previcusly stated tha: he was done. He

th

considared his assicnment in the cass finisted. That being the
case, Your Hcnmer, I think it was unfcrtunate perhaps, with all
due respect, =2 rely uccn the Court tc solicit opinions frem
Mr. Criwvellc zs to tza overall--

TZZ COURT: Ckay, I undarstand.

M. ERSFAMER: --resoluticon of the issue. Told us

1=
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in chambers before and--he would have difficulty serving as a
mediator or arbitrator in the case. He didn't have much overall
global knocwledge about the facts in the case. He didn't read
the depositions. As you know, I think three depositions taken
by the defense and nine by the plaintiff. He didn't read them
or have much knowledge. He said he would have difficultly
serving as mediator or érbitrator.

That being the case and also frankly some of his
testimony elicited by the Court on kis ccnclusion even about the
discovery issues, that he apparently, you kzow, that of course,
was involved in candidly scme of the conclusions he stated.

For example, one point he stated, an order was not
drafted by the plaintiff. I think everything that he did was on
the record and if you go back to the transcripts of--of the
hearings, =2 acknowledges later thers was a mix-up as to who was
to draft what. In fact, portions that he claimed the plaintifs
was tc precares in the record were things hs asked Wilde's
attorney tc Zraft.

Sc concliusions that he had, I think, he stated hers

in ccurt as tc plaintiff, being bcth partiss, a horse a piece,

suprorted kv what happened in the case and the transcript.
My centrzl point on Crivelleo is he didn't have a

glcbal res;czsibil -~y regarding ths case. == acknowledged he

didn't have z global understanding c¢i the fzcts of case. He

n
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never was given depcositions or stated, I reviewed depositions.
And frankly, opinions that he apparently articulated regarding
the case was overtried, were opinions he didn't have a
foundation to offer.

THE COURT: All right.

MS. GUTENKUNST: First of all, I'd like the Court toO
note my affidavit previéusly filed in opposition to this had an
error as to the date. This morning, I modified those.

Mr. Erspamer is aware. I have the affidavit as June 6 and 7 and
I--I had been looking at the wrong calendar. Ycur Honor, those
have been modified in pen and ink. The days are-- It's May 9
and 10 the days I received them.

I merely state to you, this morning the Court mads

it abundantly clear. The date of the mcticn hearing, you denisc

the surmittal of the pillings. Thev wers untimely. I do not
recall the Court ever offering an adjournment. I remember
suggeszing a potentizl remedy with an adlcurnmentz, we éidn't

wish to persus, due ts the untimeliness cI and the entire
texturs ci this case.
Relative to my privately conferring with Judge

vour Henor, I was in this courzrocm in the presence cI

yeur clerk ancd all ccunsel. Thers was nc private conferring.
think we were discussing the remcdeling cI the ccurtrocm. Thers
was nc zrivats cenferring.

THT COURT: What, you deon't like 1t?
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MS. GUTENKUNST: Judge Crivello was telling us about

I think, it's the original lights. There was no improprieties

-going on.

Finally, Your Honor, I would note to the credibility
of Mr. Crivello's opinions, dealt with the vast discovery
disputes and vast amount of the discovery; and as I recall, the
Court's comment; and I'm.sure the transcript reflects those, it
was a fact there was a lot of discovery, and Judge Malmstadt had
ordered in a previous hearing before he left this court, he
would award costs relative to discovery at the conclusion cf the
case.

nased upcn that order of Judge Malmstadt, we f=lt
Mr. Crivells's opinions wexra not worthy. H2 kandled discovery.
We have not neard anvihing this merning that is new, definizely
nothing thas would alliow this Court <O modiZv the original
decisicn. wWa ask the Cour: o deny the motlicn for
reconsidersTicn.

M. ATINSXY: I nave nctaing further, Ycur Honcx.

v . ERSDAVER: Cne othar issue I was getting to
befors attcrnsy--

~uz COURT: I thcught you were dcone.

M3z . ERSPAMZR: I was not.

- have i= front of me a dapositicn and transcripts

-

~ -
- &

of witnassas that weva called for depositicn oy the plainti

And I think we offersd those at the trial axnd offer them again

-]
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today.

One of the things I heard on conclusions of the
proceedings May 14, too many depositions were taken. Case
overtried that--

THE COURT: And seem to be affirming that today.

MR. ERSPAMER: Your Honor, no. I don't think so. I
am affirming that--

THE COURT: I think so. You ars.

MR. ERSPAMER: --the issues as to whether the case
was overtried or nct, of course, I think you will recall as soon
as offer one was made by Wilde, the plaintiff accepted it; but
what's more the issue of whe:hef depositicns were taken
unnecessarily or the case was overtried. I think raference has
tc ke made to the deposition transcripts themselvas in order to
make that finding. That is why I'm offerinc them again tcoday as

an oIZler of proof.

th

Z think, if you Icok, Zcr examrls, at the deposition
of Patrick Dcnahue Vice-President, executivs Vice-President for
Wilde, he tcld you judge that he considers< Mr. Thcempson a .oose
canncn, unpradictable, and uncontrcllable. In the depositicn he
offerad tha: Wilde prohibited, wculd nevsr zuthorize a salesman
or sale managsr likxe Mr. Thcapson te sell 2lis own vehicle during
the business day.

© Mr. Zanella, Z-A-N-zZ-L-L-3, who's currently the

genaral manacar at Wilde Teycta, he was a direct superviscr of
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Mr. Thompson at the time of the transaction said, he knew of no
policy Wilde had which would prohibit a salesman or manager from
doing what he did, which was selling his own vehicle in the
course of the business day at Wilde.

Mr. Braun, B-R-A-U-N, Bradley testified he was the
on-site manager. Zanella and Braun were the on-site managers at
the time--the dealer at the time. He testified that people did
it from time to time. He had done it himself he thought, twc or
three times, it being selling your own vehicle at the dealership
on company time, use the company facilities. Mx. Zanella said
using the company fax machines, computer, forms, things like
that.

The depositicn of Dexter White, department of
transpor-atior dealership compliance officer at that time, told
us he thoucht Mr. Thompsen was engaged in the ace-old practice
of curbing cars, which is seiling your cwn vehicle in the guise
of a ccmpany transaction.

Tha witness, Jamey Robbins, R-C-RB-B-I-N-S5, witness
who tescified as to the ssvers mechanical prcoblems encounteread
with the mctor vehicle.

The witness, Amy Miller, (phcnetic) chere was a
cumulative witnesses suprorting evidence that was presented by
direct teszimony by the plaintiffs.

THZ COURT: hat's all just cumulative stuff

that--and I, gquite frankly, there wasn't cre bit of testimony

\D
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that you presented that I doubted. Those are all cumulative
evidence for facts which I had agreed and considered and agreed
yith you. And that's just the point on this case. Why do I
need all of that, when you had already established that point?
I don't need to consider all of that. You proved those
elements. That's an example of why this discovery went on far
too long. It was unneceséary.

I took Judge Crivello's--first of all, just one
factor I considered, and I really was interested in his opinion
on the discovery process. I did not take his testimony as &
special master or global on what I should do on the case. 1
wanted to see what his view of it--advice--discovery was, he was
a specialty master and thiis is exactly the kind of stuff that
the trial was about. I tock two days on this.

MR . ERSPAMER: Right.

MS. GUTENKUNST: Right.

THZ COURT: It was a half cday trial I took two days
on.

MR. SRSPAMER: My point about the deposition was noc
that you aren't convinced as to the facts at this point, the
defense having cZfered sattlement and so £orth, the point is all
the degositicns had to be taken before rhe defense offered dime
one. Tra defenss would not buy. Their sales manager would be
construad as an agent. They would have to buy it.

THE COURT: This is rehashing the same stuff. I'm
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satisfied there is not additional evidence justifying a motion
for reconsideration; and the motion is denied.

MR. ERSPAMER: For purpcses of the record though, I
would again offer the transcript of the deposition. I think--

THE COURT: I think they're not material. Appeal
your case to the Court of Appeals and see if they agree.

MR. ERSPAMER: I understand those rights, Your
Honor, I'm asking--

THE COURT: These proceedings are closed.

(Proceedings concluded.)
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THE CLERK: 00-CV-002571. Tammy Kolupar vs.
wWilde Pontiac Cadillac et al. coearances, please.
ATTORNEY ERSPAMER: Good morning, Judge. For

the plaintiffs Paul M. Erspamer and David Lisko,

ATTORNEY GUTENKUNST: Wilde appears by Kathryn
Gutenkunst.

THE COURT: This is plaintiff's motion for
sznctions?

ATTORNEY ERSPAMER: That's correct, your HCROT.

THE COURT: Go ahead.

ATTORNEY ERSPAMER: Thank vou. We already had

+~a =motion to ccmpsl discovery pefcre you, your honor,

i~n is wnusual in my practics, zut you heard thls o

Tuz COURT: Right. I r&menzer.

ATTORNIY TREPAMER:  And yov ordered that tn2
zzrziss o do--koth sides to do cs-tain things- Tnhirs
cawvs=--~ WILain 30 cdavs after that neaIiing date yc-

crZ=-ad the dafendant Wilds O prsduce decumentcs

-a2lzzTing TC a&ny purchnass oI sa:is 2% eithar the 'S2
g--rird or the '82 Mercseces Thz= would have besan by
==szar 23, and Tnhan NO izter than 45 cavs aftar tnat
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general manager—-

The difficulty here and in what brings us here, your
Eonor, is that we still don't have the documents that
wer2a the first prong of your order. The defendant
contends in a written letter, "We cannot produce what
we do not have." They contend they have no documents
relating to-- We're talking here about the 1994
transaction in whicn Ms. Kolupar--

THE COURT: Tracded in a Sunbird on a Mercsdes.
You know, I know way too much abcut this case. T
snould not know chapter and verse about this case.

I know a young lady tradsd in her Sunbixd for a

Marcadss. The Msrcedes was own2d Dy the general
manager of Wilde. Wilds's claizn Is that we have
~nothing to do with Lt Z= did a privats selling of n:l
cwn car. Za movsd somewnere down south. He had 2
crocass sarver-- You servad him?

ATTORNMZIY ZTRSPAMIR Thzt's corract

TEZ COURT: Yeah, I know

ATTCRNIY IRSZAMEIR: You got the plcture, yYoUr
Honer The diffizuity he-s is it's a little difficuls

4]




1 defense has taken throughout is that as you just

THE COURT: The last time they were—- There Wes

ta)

heam

o
cr

truckloads of bcxes, and they were going througn
5 to get their documents, and 1t was taking a long time,
6 put they were looking for them.

7 ATTORNEY TRSPAMER: Their sormal response in

g rheir written rasponse Was that they objected to

D

precucing the decuments before securing plaintifi’s

cepeosition based on a remark atcributed to me that the

[
(W]

documents were nscessary to prepars plaintiff for her

‘.—I
l-—l

[
Ny

cepesition.

13 THET COURT: and I said you nave to producs them.
14 ATTORNEY ERSPAMER: vou ¢id. That's exaciLy
iz wnzt you sz2ild T=ev haven't Pbesn zreducsc.

1
it } T=Z CCUZRT Now tThev're sS2y-ng they don't 1ave
17 twam. That's a Siiferent--

{
1z mmozuEY IISPAMER: That's sxactly what EReyiIS
i szwing. "We cannow produce Wwhat w2 do not nave," and,

24 : nsiszsa ta agvissd: NO zzls8, N2 c-=uments."

e ! e

Pl =2z COURT: Okay. 527?

i ATTCRNETY TISTAMER: vour =gnor, 1T rnis young

i T2~ - — - = 4 = - -y - K S 3=
P izdy brought 1n 2 'g3 Sunbizd antd TN8Y purchasec -
=7 = * 2 i an - = = R e b = =
L5 from her 2run@l &S cart of & trzds-In O she just Cabks
- = g . . e PR . . - -
£2 i g#f tha sirea:t and sold Them Ths venicle, they wou-C
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have a copy of her title--of their application to get a
duplicate title. So they would have a title, so they
wculd have a copy of information from-- They would
have copies of any checks involved in the transaction,
if she actually sold them a motor vehicle presumably.

They would have documents relating to the
supplemental sale to a consumer or maybe a transfer
to--to another dealership. It's not plausible that shs
brought in a '93 Sunbird, sold it to them, and thsy
have no documents at all.

TKE COURT: Make your pitch to him.

aks the tesition that the

ct

If Wilde wantad to
purchased a car frem this woung lady, paid her a chack
s
Tneir name, sold the car tc scmezedy elsse but tﬁey hz-i2
nc record whatscever of doing that, they can g2t up
hezz and do thaz, and a jurv is going to say, "What ths

nd of cutfiz is that?" I would assume, DeCause

ATTCARNTY SRSSAMER: Counsal has no documents

ATTGRNTY GUTENKUMST: Judge, if I can approach
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First of all, Judge, this is ridiculous that we're
here. I have produced every document. I've taken thsz
position since the get-go. We did not sell the
Mercedes.

waukesha State Bank has produced a check made payable
to Mr. Thompson. He has told me on the phone he did
not-- Excuse me. He sold the Mercedes.

Wwnat I find interesting is if she brought this car
from my client, where ars her documents? I've--

THE COURT: We're not talking about the Mercedes
rigat now. We're talking about the Sunbird.

ATTORNEY GUTEINKUNST: Judge, if we-- Every file

we have I producad, and as I statsd, I've turned ovexr
cooiss of the Mercsdes sala. We Turnecd cver

Mr. Theompson's personnel and the gurchase of the
Sunnird. We did no:t s2ll the Mercsdes We can find no
ranert

I ¢did-— I ran a title razort on the Mercedes. I
fziled to run & title search on ta2 Sunbird. If

Mr. ESrscamer cdid nis homework, wour Honrnor, he would

¥~ow or ha ccould Find ou: and impszch my client taat w2
= <1 - - - . - - .y A= .- L 4 3 T om
smauid have these documents, but we can't give him what
- LR | . Tiem = tn = - .

wa don't have, Judge. We-- Ee Czan than request

TET COURT: Thae Marcades wss his car?
-
—s-
Iisa Xwasigrcocon
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ATTORNEY GUTENKUNST: That's correct. And so
I've sent Mr. Erspamer-- I attached a copy ©oi my
affidavit--I think five or six letters saying I don't
have them. Lets get a-- Depositions we're to be
completed by.the 9th of November. I'd like to know the
circumstaﬁces of the purchase, perhaps if I could talk
to the young lady in a deposition, I could £ind out who
she spoke to and track down--

THE COURT: Has anyone done a title search on
the Sunbird?

ATTORNEY ZRSPAMEZR: What we have oh the

Sunbird-- She procduced soms cocuments relating to th

ATTORNIY ZREZAMER: If I cant approach.

TEZ COURI: My arms--

ATTORNZY ZRSPAMIR: What veu got there, your
Eonmor, was buriscd in a stack ¢f decuments that they did
groducs. Thess are cocuments from 19%4, April cf 1934,
whers thav'ze cdoing the safstv inisrmatien. They're
dolng the cleznup. They sant the <z Lo have som2
Telnt cone con scme vahicla damacse.

The sscond pagse of those documents-~ It's dated

April 14 of '94--is a repair ordsr. It just shows how
much thav paid for sach oI thoss itans ¥You can ses
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they paid apparently 14 hundred and some dollars to
clean up the Sunbird after they acguired it from
Ms. Xolupar, the plaintiff here.

THE COURT: I'm sorry. This is what they paid
to have it fixed after they got it f£rom her?

ATTORNEY ERSPAMER: Correct. Internally those
are the expenses'that they incurred in order to make it
presentable to sell to somebody else.

THE COURT: All right. Let ma-- Do you agrss
that's what these documents are?

ATTORNEY GUTENXUNST: Your Honor, the repairs

wers made pavable te Wilde, but I cculd find no

{5

THE COURT: So you can find no documenits--Wild

~d nc dscument which says thay purchased the cars

ATTOINTY GUTENXUNST: Right. 3ut we did finc
Tz, and I gzoduced T
THZ CQOURT: Ckav Sp trRe na2x- step I would

- == - - e o - LondY -
TiTlilz sgarch o Lne Ccar. ne
rew Irom Wilde?
ATTORNIY TRSSAMIX: It was purchasad new fron
Wilds
THEZ COURXT: So the originzl title is a Wisconsin
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ATTORNEY ERSPAMER: Your Honor, the document ycu
have in frent of ycu shows that they acquired the

vahicle from her and cleaned it up preparing for

THE COURT: Okay.

ATTORNEY ERSPAMER: They've--

THE COURT: And assume they acknowledged they
purchased it frem her.

ATTORNEY GUTENKUNST: Judge, my client,

Mr. Vanderveld:, can't acknowledge he wasn't there. I

would appear that Wilde had worked-- He didn't kncw if
thevy tcook title to it. We cdon't Xkacw.

\TTORINEY TXEZFAMIR: Cnes othsr polnt--

TEZ COURT: Weit a minucts Cces a cdezaler whan
thay taks & dezl in trads, I don't knew, do they havs
To taxs title to 1t7

ATTCRNTY CUTINXUNST: Mo, thsyv don't. We taks
t=e Title, hold iz, thaen whern it c¢ezs sold, it gets
translarrsd to the new buyar So tha titls
rezlisticelly would not acrezr undsr the nams Wilce.

THZ CCURT: But scmewhere Wilde-- When Wilde
Tax2s 2z vehlcle in tradse, thare shculd D2 sone
documentation theyv took tha vshicle from trade?

ATTCRNIY CGUTINXUNST: Yes, Judgs There's an—--
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THE COURT: Qkay.

ATTORNEY ERSPAMER: Relating to the Mercedes
they maintain that they have no document showing that
there was any transaction involving the Mercedes oI any
trade-in. That's been your position.

THE COURT: My uncerstanding of their position
has been consistently that the Mercedes was
tr. Thompson's vehicle, and Mr. Thompson engineered a
private sale--sale of his Marcedes.

ATTORNEZY ERS2AMER: Right.

THZ COURT: So Ms.-- However you=-—

b )

]
n
i
ol
£
‘U
i

Wnzt the dafandant did in rhis cas= was sis2

snxu~s= s=nt that packst of documents to Tos

ATTORNSTY GUTINKUNEST:  Your Honor, just so tn=
~av= i zwars cur Zirm rspIesencs jankasha Stats zan<s

oy < e o = 2 e Mmool - . = o
foraziosaZ on bBehalI on k4E wank con The note TQI To=t
Msrzadas and sgzain Ms. Kolupsr, ST waeh L neticec Tnae

%)

Jap———.
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the Waukesha County Circuit Court. I did not, however,
have a copy of the cashiers check which Waukesha 5tate
Bznk issued to Mr. Thompson, but anyone can go into a
foreclosure file and find that information.

ATTORNEY ERSPAMER: If you loock, there's a
document that says GMAC.

THE COURT: Yep.

ATTORNEY ERSPAMER: This is & document-- If ycu
scan down hzlfway down the page, it identifies
Ms. XKolupar as purchasing & used 1983 Marcedes, just

abcut halfwav done the pags.

THEZ COURT: Trading 2 1992 Pontiac.
ATTORNEY ZX32aMER: Zxactlyv. And over on iae
rizht it shews & czszh prics cf ths transaction. Then

hex
=P
Y, 3 - Py - a - - -— = .
Your Honor, this 18 a gQooument TiET dafense counsal
e — o mmm - L. b e H b e
LEED © mz2azwa tha mankx--zTDAYrS20CLY S8nt Tols 0 N

dazcsitiosn, which I hapoensd to g2t & copy of 1T wnen
an zssociata handled the dszositicn. This 1s not
disclosed To us as tart of our document raguest She

bu* she maintains censistently thsrs's no transaction,
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The fact is, your Honor, what we have here are some
documents which are slipped through. She apparently
accidentally put in the 1994 documents relating to
recornditioning the Sunbird sven though her letter says
there was no sale, and now we have this document.

THE COURT: 1I'm sorzv. When you say
accidentally put in, these documents were turned over
to yecu?

ATTORNZY ERSZAMER: Those dccuments are turnec
ovar--

THE COURT: Cocuments about +he reconditioning

ATTORMEY IRSZAMER: They werIs told to turn over

CuT wnat was given To me---ag '33 gocuments with %4
that wars acdec.

My understanaing s that thay didn't say thers was
t=is zale. Sne savs thers 1s 1o I8I0rd O- a sals, at
l1szs- -nat's whatz I'm hearing TOGEY

Ye-r letter TO me S3YS SCRETNLRE VEIY different.

ATTOXNTY GUTENKUNST: Juccs, to mak= a long

it in T didn't send anyshing-- I sant everyohlts
just as tha Court ordared. 1 cdon't pick and chooss MY
documsnits, I gavs ciner cecinssl—--cTposite counsel in

et m
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accordance with the rules of discovery all of the
documents. It wasn't inadvertent.

THE COURT: Okay. &and the November 17 letter
read, "I'm in receipt of your letter of November 17.
Please be advised: No sale, no documents."”

ATTORNEY GUTENKUNST: Correct.

THE COURT} No comprenending. I don't know if

that means the Mercedes or the Sunbird ¢r both.

ATTORNEY GUTENKUNST: The Msrcedes, your Honcr--

Thet was bhefore.

THE COURT: I don't know.

ATTORNEY GUTENKUNST: That was refarring to ths

I'm frustrated. His cliesnt shceuzld have sometning ©O°
s=cw. Let me taks her dsposition. I'll-- My ciient
has oroducad everv document it has. The only ore who
was thers at tns time wers two pacsle, Ms. Kolupar and
M-. Thompson, dezcositions we can':t gt o.




'_.l

(B

[AN]

J--4

L

1Y

p-4

Y

B
Ut

._l ' -3
~l m

[¥s)

=

()

)
I

N

p-1

(NS

P

(9]

N (48]

it

w

N

produce them, and you can do what you will with them,
but I'm not going to permit them to produce any
documents that indicate--that have not dlready been
produced.
They're saying there are nc other documents. Fine.
ATTORNEY GUTENKUNST: Judge, the only cautionary
thing-- Until i talk‘to Ms. Kolupar, she can tell me
who she talked to, if that person is still emplcyed by
the dealership.
TYE COURT: She talkad té Mz, Thompéon?
ATTORNEY GUTENKUNST: Apparently she must have

tzlkad to somebody slse. I-- Shs wouldn't talk with

M-, Thompson, but then agzin I den't Xncw Decausse I

Fa)

mavbe scmebedy at Wilde Pontlac better take a lcock &z

Rig-—this GMAC financial service document. Custcmsr--

ATTORNEY EIIPAMER: No, ths banx smployes salid
This was-—~

ATTORNIY GUTINKUNST: Bank emplovse-~ 3he

- . \ s - -
~uT COURT: But we know LDankXs ¢gen’' T pregercs
. : \
Then Ganerzlly thess are preparad 2T tas dezlershic
o S P
ATTORNEZY GUTENXKUNST Thzt's corract, your
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Honor.
cor all they know Mr. Thompson prepared them. Than
we haven't taken his deposition.
THE COURT: But you have access to Mr. Thompson.
You can show this?
ATTORNEY_GUTENKUNST: Actually I don't.
r. Atinsky represents him, and he lives in South
Carslina. I've scheduled a testimony deposition. I

L.

11

beliave it's schedulad for next wse
THE CCURT: Okay.
Te boticm line 1s, you know, iZ an attorney stands

in Tront of me and says, "Judge, I can't find any

T ==

doeuzments, " fine. Thera's z peril to this. Thsy

cr

They turn ub, scmebedy's buit is csing to be hung out

- - T == - i .-'.'_..

Tz &rv, B-&in &nt simple
n - - ;- - - . — a~ = Tt
T mean that's-- You canh say szmcTions, fine. LI

t-n 3 - — - - bl B ol =
iatve already turnecd over--  I'L 0. geing to sar Lo
bl - 5 .- - —-— - % - - -1 - - -

+~z- lawver I don't balievs you ~'m s=aacTioning You

- : = -
sTorv. i mRED, ijr's either geing to b2 2 cdafault
i:dzment &gainst wilds for hiding Them OF sole &CZI100
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against the attorney for not turning them over, plain
and simple. I don't know whét else--what other way to
do it.

Right now if the documents haven't been produced,
you-- I'm baring from using any documents that have
not already been turned over. I don't know what else
to de. They're saying they made a diligent search and

can's find them. Fine. Then we take them at their

word until that's shown to be non-reliable and there's

3

nothing in front me that says that.
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2 problem with the fact that this bank

statsment, this GMAC, wsnt to the zank and didn't go to

ATTORNTY GUTINXUNST: Judgs, that was bslcre.

=iws Szandv Andarsin-~--

Whan czlissd —rhe office and szid, "I can't finc oy
£ille Do you nava your foreclesurs file still?” and C
2sk2Z her to ssnd har ccples, and that wWas producad at
negr CE8TOS1TIgn Tt wasn't iLnadverzent it was part c:I
har file. Iz was given to Mr. Irspzmar at her
dezosition. )
Mx»., Zrsoamsr would like To palint myself, my firn, &=

reing snazky w%= haven't ksen. W2 pul it ¢on ths

~1&-

Lisa Kwasicrozn
Court R=pcriar
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Wrat I find interesting is if my client is lying, why
doesn't she give-us a copv of her documen:t and show ms
that I'm wrong? I'm more than happy to look againm, but
I can't produce what I can't find, and I can’t get ne:
deposition.

I sent a letter right after I left this courtroom,
and Mr. Erspamer just ignores me.

THE COURT: Quite frankly I have a hard time
balisving that they don't--in a system where, hack,

thev can gat--get hands on a dccurent that they

ATTORNEY GUTINKUNST: Car dsalership ars vary--
~moi- dzzl files ara this thick, zad thsy havs oIS

mzrarwor< Than wa Zdeal wIta I1n 2 SOurTIoch.

escacially 1954, 1t was woIse.

TuT COURT: 3 truckload for 19%4-- You XnowWw, -

L P - - - T - 1 = - - 1 -
fam's kmeow, but tThsre's--  IL wWOULIn L UELE & rogKet
‘‘‘‘‘ o - - — b} - Vo = -a -
scisatist nhow te t=ll how TO KesD Iiles.
TOINE TOTNKTIT S . Tinm o~ W A z P FHras
ATTORINEY GUTIMKUNST: Judgs, we did f£ing Tarss
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ATTORNEY GUTENKUNST: Correct. And the original
sale of the Mercedes toO Mr. Thompson--the purchase from
the dezalership that was turned over.

THE COURT: When did the--déid he purchase the
Mercedes, the Mercedes approximately in relationship to
her trading in the--in the Sunbird on the Mercedes?

ATTORNEY GUTENKUNST: Judge, I left that file in

THE CCURT: Okay.

ATTORNZY GUTZINKUNST: Mr. --

THE CQURT: It ceartzinly-- I think it is cu

|..1
cr
{i

unbhalisvabla that this-— This GMRC document indiczates
she =--aded in the Sunpird ¢ 2 Marcades.

ATTORNIY GUTINKUNST: Judgs, the kank--—

cut This was ons oI thess TaIeg-wWaY friendship dezls.

THE COURT: That may wa2ll Zs true, but gensrally
ome of the fimance pacple 2t the csalersnip takes cars
cf zr2 financial azrangemEnts.

TuT CoURT: Which invecives--  Now we have th=2
gsnerzl manager cI the daziarship znd 2 finance psrsch

ot QU — RN LA Y
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Mercedes.

ATTORNEY GUTENKUNST: Judge, Mr. Thompson wasn't
the general manager. He was a. salss manager.

ATTORNEY ERSPAMER: A sales manager, he was the
new-czr sales manager.

ATTORNEY GUTENKUNST: The general manager is no

longex there.

THE COURT: Well--
ATTORNEY GUTENKUNST: The general manager is

ut Mr. Thompscn left shortly thereafter.

[le}
]
o
(I}
o

THE COURT: Right.

ATTORNTY EXRSSAMER: The GMRT documant was naver

disclicsed to me as part of the document reguest, Youz
. - ' : = - . = PR .= - £ 1=
Lermor. T asked for z copy cf that Decauss - Iouh& =t
_ N T -~ <= - 4 =
in The lady's file whan we CTCOOK 0iED deposition, ani it
was =—n~en marked inm The depOosSIticn, snotoccopied. IT WéS
maar oive i) . i~ ecemolizmce witTh any kind of
never given oo M= L0 CCMDLIEnE wo-.o. ny xX1i: L
diszcvery rsgussc.
. - - - - - ~L - - -— - -— o~ wn h M ‘—\—
2-2 ths sszeond thing, Mz, ZhCmBEch zppersntly kougn:
£ha Mzrcedes Srom the dealsr.  Shs can prockce thossa
a - - - - o -
gdecocumsncs Ms. Xolupar bought tng -2ht-lac Sunbird tne
. T = e - - 3 = — A g -
yvaar za2fore thay got 211 those deocumants. We Jus
- - = [ L = '_.’.! - o FRON Y
can't Zind anything from the 84 cInel unan what's, yo:u
. = 3 - -y — - o Yy
¥mcw, what's 2llegadly besn {he CITLIDENLS Laad wars
P, ramava Tha mank lad =~~< a couplza documents
cLiveE —0 preTaIis wnis nanx lacdy atiw = upls meno
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THE COURT: That an
trust car dealers as much
counters. It is going to
the jury, you know.

You know, the fact that
is going to smell to high

ATTORNEY GUTENKUNST

Mr. Thompson acknowledged
ATTORNEY ERSPAMER:

That's

told, vou know, this-- =0
ATTORNEY ERSPAMER:
T3Z COURT: I mezn,

clZ voung woman, andé I nac

a ZZ-ysar old daughcer T

d the fact that most people
as tney trust Florids pellot

play weli for you in front oZ

they can't find these records

heaven. It is. I can't helpd

: Except for the fact that

that hs sold the car

Well, o course, he's &

wenderfui.  I'm just saving

-z and they'zs

taw old is this.woman?

e =5 scund sexist, but I gct

got & z:-yegzr cld scn I
Thev're =11 bricat, brignt
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sexist, I can't help it--don't have a big interest in
autcmobiles. Most. Some do, but most don't, and
jurors know that.

So we got a 18-year old woman, and she buys a little
Sunbird brand new. I hate-- I would hate to~-to take
a look at this deal and see what she paid for it.
ATTORNEY'GUTENKUNST: The Sunbird or Mercedes?
THE COURT: Sunbird.

or that car and that

h

Ycu know, sne paid the lister
becomas part-- Good Lord, any hour a year later she
trades it in on a car that's owned by the nsw-car

manager and that turns out to be just a plece of junk,

invelvaed, has all theilzr reco

tha Sumbird, all tha rscerds on selling the Mercades to
the nsw-car manzger after they took the Mercades 1in
trzds, bu- absclutely notning aboulbt tne trace—-in oOn ths
Sunmirs @n tha Marcedes, o=her than & littls Zinancing
documanst that got disclosed, not undsr Cdlscevary

ths nma=k and tha dazlarshir sent a fils over to tnre
tank whare thay foreclosed o ths Mercedss, I don't
know, Mrz. Erspamer. I don't know if you can ask fer
much more Eaw mucoh more baggsags do vou want te be
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aple to throw at them?
ATTORNEY ERSPAMER: Your Honor, I guess wnat

7'11 do is prepare an order based on your ruling tocay.

One other issue has come up. I received a letter
last week from Mr. Atinsky to a copy going-- The
original letter was going to Attorney Gutenkunst saying
that they schedﬁled a deposition for Mr. Thompson for
_Thuégﬁay thé 30th. I'm already in this court for a
crial on the--not this branch but in Milwaukee
County--down for a trial on the 3Gth.

T've asked for the accomodation of including me in

rr

she schedula of that deposition since it's important

Atternsy Gutenkuns:t that they would not move the
cascsition slewly-- I guess I have to raise it now. -
woild ask--

THE COURT: Why not?

t=es2 descsitions I SINCE Juns. I resghaduled IT
em==. M-. Lisko is nhere zcday L don't kxnow wohy I
iike to g2t this cise MOVang forwzrd. I still can't
gs1 a date Ior Tns plaintifi's deposition.
T=z COURT We'vs coing To give that right--
ATTGINEY GUTINXUNS -1 would agpreciate that
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ATTORNEY GUTENKUNST: I have a difficult time
getting that, and he has to do it over the phone. We
had to reschedule it once.

THE COURT: If it's not rescheduled today, I'm
appointing former Judge Frank Crivello to be this
Court's referes with respect to scheduling, and
depositions, and discovery, at his normal rate that he
ché:ges for doing mediations, and the parties can pay
for it.

ATTORNEY GUTEZNKUNST: Could we get a date.

THE COURT: Ultimately I will order that the

grevailing partv's share of that be paid for by the

losing partv. This 1s nonsense. . ~
ATTOINEY GUTEINKUNST: Judgs, cculd we hazves a

dzts sat for Ms. Xclupsr, 2 date Lor completing nés

TuT COURT: VYeah, let's get a date certal:n for

nsr <dapesition.
M-, Theomoscn's cdspositicn 1s go:in +o be takan bslors

har,

ATTORNEY GUTINXUNST: Why 1s that?

T=L COURT: DBecausa it was scheduled for this
Thursday, &nd you don't have a scheduls for her.

ATTORNEY GUTINXUNST: Well, I did I got &
ia=-ar from Mr. Srspamer cancalling tnhac.
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ATTORMEY ERSPAMER: She scheduled it with the
other lawyer and didn't include me in the scheduling,
otherwise I would have told her.

THE COURT: You're talking about Mr. Thompsch.
She's talking about Mr. Erspamer.

Quite frankly, you know, I read-—- Anybody see the

arcicle in the paper? I thought to myself, I'm not

o 1

having this problem, and I--honest to God a couple ©
rimes in three years but nothing like I'm reading in
the paper, and all oi a sudden—-

ATTORNEY ERSPAMER: I have a lot of cases in

this court, vour Eocncr. I'm in here a lot.

ATTORNEY GUTINXUNST: Judgs, I den't want ycu

ccmminmicaze, and I'm putiing in charge cf it anothsr
co——uvnicator paczuss L oden't want IS 90 through this
agzin. Tois is foalishnaess I thinkg.

ATTOINTY GUTINXUNST: AllL know is sincs2

rt

O




five documents indicating I was available, in fact, I
think it was November 9th I sent a letter saying I
would rearrange my entire calendar to get this young
lady's deposition--

THE COURT: When are we going to do her

ATTORNEY GUTENKUNST: Give me a date. I'll move
my calendar.

ATTORNEY ERSPAMER: I would like to take the
generzl manager at approximately the same time she's--

ATTORNEY GUTENXUNST: My letter-- I'm sorry,

this voung iady's despositicn. I con
didcly abcut what els2 you want Lo cepose. I want 2

L. - - - T m pma
gztTs oKX Wi cung Laly.

ATTORMEY TISSAMER: I will give saveral dates
THZ CCUAT Jus= ona, and that's ons we're
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THE COURT:
ATTORNEY ER
THE COURT:
ATTORNEY ER
THE COURT:

Now, you said th

— -

What time?
SPAMER: 2:00.
Your office?
SPAMER: Sure.
Okay.

e general manager. Who's that?

ATTORNEY GUTENKUNST: Mr. Jim Vanderveldt. He's

in Waukesha at Wilde Pontiac on Mcoreland Road.

THE COURT:

Wno kncws their current--

ATTORNEY GUTEZNKUNST: Yes.

ATTORNZY GUTINKUNST:

for nim, but he do

trzvels £frocm The C
T=T COURT
\TTCANZY GU

mestings, Volvo me

fine. Let's pick a date for him.
Judge, I can pick a date

asn't wo-x on ThHursdéays, So he

TINKUNST: ie goss to Peatiac

e

r M-, Vandesrvzldrt.

fsr Mr. Thompson, and that has to bs
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If that's not accomplished by 5:00 this afternoon,

contact Mr. Crivello. He will sucervise any and other
discovery problems in this case.

ATTORNEY ERSPAMER: We ask that Vanderveldt
contact at the dealership if therz's documents or
materials to this--

ATTORNEY GUTENKUNST: I offered that before,
happy to do it again.

THE COURT: That's fine. 2nything else?

ATTORNEY ERSPAMER: Not at this moment.

THE COURT: The motions fcr sanction of‘each

party are denied at this peint. I'1l reconsider thoss

{Wnsreucon the orocsedings were concluded.)




STATE OF WISCONSIN )
COUNTY OF MILWAUKEE

I, Lisa Kwasigroch, certify that 1 am a
court reporter assigned to the Circuit Court, Branch 39; that
the foregoing pages have been carefuliy compared by me with my
stenographic notes; that the same is a true and correct
transcript of all sugh'ﬁroceedings taken on the 27th day of
November, 2000.

Dated this 2nd day of February, 2001.
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géntleman who was a salesperson.

THE COURT: Okay.

MR. ERSPARMER: BActually, she testified in her
deposition, Your Honor, and in her affidavit the only person
she remembers dealing with at the time of the Sunbird
purchase is Mr. Thompson. He's the only person she spoke
with. That's a disputed fact, Ycur Honor. Her mother also
sald the same thing. The only person they spoke to was the
rerson who approached them on the lot--

THE CQURT: I hate tc -- I weould -- anybody
care tc take any bets whether if he was the sales manager at
that pcint? Who krnows. I'm not going to get into it. I
xnow thz%t in scome places sales manager den't get commissicons.
Salesrerscns de. 2And what harpens i1s scmetimes when a sales
manager sells & car, since he can't get a commission, he

finds z salesperson to put his name con the dotted line so the

back scme ¢r 2ll o the sales commission tce the sales

manager, prchatly much te the dismay of the persen who cwned
£

they found out directly that that was going

MR . ERSPAMER: She was asked in her deposition

did she srezkx with anycne else cother than Thempson "Not

TET CCURT: All right. Sc there is at least

EXHIBIT 30
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no dispute that Thompson was ;omehow involved in the purchase
of the Sunbird or -- it's at least a disputed fact.

MS. GUTENKUNST: Mr. Kamoski received a
commission. 1It's our belief and ﬁnderstanding that Mr.
Kamoski--

THE COURT: So it's a disputed fact.

MS. GUTENKUNST: Unfortunately perhaps it is,
Your Honor.

THE COQURT: And for the purposes of this
motion, once you acknowledge disputed facts, the -- that
element that we talk about -- any element for'which there's a
disputed fact has been proven for the purpose of this motion.

MS. GUTENKUNST: But, Judge, I think you need
to bear in mind that deals with the purchase of the Sunbird.

THE COURT: No. No. I'm understanding that.

MS. GUTENKUNST: Just for the record, Your
Honor, Wilde made $88.85 in the sale of this Sunbird to Ms.
Kolupar.

THE COURT: According to one method of
bookkeeping.

MS. GUTENKUNST: Well, we had the actual--

THE COURT: Yeah, I know. But sometime months

later Wilde gets--
MS. GUTENKUNST: Bought it again.

THE COURT: No. No. Wait. Let me finish.

31
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MS. GUTENKUNST: Okay.

THE COURT: Sometime later dealerships get --
I don't know what they call them -- they're--

MS. GUTENKUNST: Rebates.

THE COQURT: Yeah. They're things to fudge
their numbers. Basically so they can tell the customer wg're
only making 88 bucks on this thing. Of course six months
from now this car will be part of a sales program and we will
get some kind of bonus, rebate, whatever, from the
manufacturer. I mean, if anybody -- that should be the
requirement to get an MBA. Figuring out how car
dealerships -- their relationship with manufacturers. Once
you figure that out, you -- that should be it. You should
get the degree or a CPA, maybe both. I don't know. But it's
a nightmare to figure out. |

MS. GUTENKUNST: Mr. Erspamer asked Mr,
Vanderveldt -- asked a question similar to that in his
deposition. Based on the file he understood that they made
$88 and change, but Your Honor, you're right. There might be
some creative math after the fact that I don't know about.

THE COURT: Well, yeah. Okay. But even if
they made a penny, it's still a benefit to Wilde, so it's
something that -- all right.

MS. GUTENKUNST: That's why they're in the
business, Your Honor. To make money and sell cars.

32
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THE COURT: Right. And that's why they don't
want this lawsuit to continue. They'd like it to end
pecause it certainly isn't going to do them any good.

MR. ERSPAMER: Your Honor, one cof the issues
here is whether Wilde had any reason to appreciate what this
man -- it was a single transaction. They did buy the Sunpird
that day with approval from the used car manager, but he did
sell the Merqedes and he sold it using their bank and using
their forms and using their fax machine and using their lot
and using their showroom. And she did meet with him at the
showroom, by the way, and she was given those documents that
you were shown this ﬁorning.

End what we found out -- we talked to a
man, Zanella, Z-A-N-E-L-L-A, excerpts from his deposition
transcript you have there, attached to my supplemental
affidavit. Mr. Donague picked Mr. Zanella to come into
Wilde, this dealership a few months before this transaction,
by the way. Zanella is not some disgrﬁntled ex—-employee.
He's now in West Allis. He's the general manager of Wilde
Toyota. We asked Zanella if Wilde had a policy back in '94
regarding employees selling their personal vehicles on
company time at the company location. He told us he couldn't
remember any such policy. That's what he told us on Page 106
of his deposition. We then asked if Wilde prohibited its
managerial people and its sales people from misrepresenting

33
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that a sale of a personal vehicle was somehow a dealership
trade-in. Did Wilde have any kind of a policy or discourage
that. He couldn't recall. We asked him if there was any
reason that employees like Thompson were forbidden from using
a computer to generate dealership documents like the F&I deal
worksheet that you have there and like the GMAC financing
document to facilitate the sale of personal vehicles. Again,
on Page 107 of his deposition, he just couldn't remember
whether the dealership had any policy on them using the
dealership computer to facilitate a sale of their persoconal
vehicle or not. He was asked if there's now a policy at
Wilde prohibiting employees from using the company computer
to generate F&I deal worksheets for their own personal
transactions. His answer to that on Page 108 is-he didn't
recall. This is a guy, by the way, who ultimately fired Mr.
Thompson and -- but let me continue. He was then asked--
THE COURT: Go ahead. I'm going to cut this
short. I don't know what a jury is going to make of all

this.

MS. GUTENKUNST: It's a court trial, Judge.
Just so you know.

THE CQURT: I don't know what some other judge
is going to make of all this because it's not going to be me.
But if those are the requirements for apparent authority and
everybody agrees that they are, there are at least in

34



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

dispute, in my view, sufficient facts to show acts by Mr.
Thompson justifying belief by Ms. Kolupar in his authority to
make this deal.

We have Ms. Kolupar bringing her Sunbird
that she bought from Wilde a year before into Wilde, dropping
it off, having the sale -~ excuse me —— the used car manager
do an appraisal of it to see how much it's worth. The
dealership runs numbers to determine what a payoff figure is.
They give her a trade-in figure on this Mercedes and they fax
to the bank and they generate a document that's the F&I deal
worksheet which assigns this a deal number, 19473, a deal
date, 1t talks about price, trades, those kinds of things.
They generate a customer statement, GMAC financial statement,
which shows a trade-in price for their Sunbird —- for the
Sunbird on this Mercedes.

I think that's sufficient to create an
issue of fact on the question of knowledge -- Wilde's
knowledge. You also have some guy driving the Mercedes up to
the front of the dealership. She drops off her car, they
take her out in back and out comes the other car. I think
that's sufficient to create an issue of fact. And I also
think given all these facts that we've talked about that
there's an issue of fact as to whether or not Ms. Kolupar
placed reliance upon those representations consistent with
ordinary care and prudence.
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If you were having a jury I'd suggest
that you have people who are all over the age of 40 because
once you reach the age of 40, you don't trust anything that
somebody who works in a car dealership tells you. Now this
is said by someone whose brother sells cars, and I buy them
all from him and I pray to God every night he never leaveg
that job because I don't want to have to deal with it. But
the fact of the matter is the purchase of a vehicle can be a
fairly complex mess for someone who doesn't do it routinely.
And i think there's enough here to go to trial.

You know, certainly there are things that
Wilde can point to that say, well, no, she knew she was
buying this car from Thompson. That's going to be an issue
of fact. But I think this is a case that goes to trial and
does not get resolved at summary judgment, at least on this
issue.
So with respect to this motion for
summary judgment, I'm denying it. Okay?
MS. GUTENKUNST: Thank you, Your Honor. I'll
prepare an Order consistent with that.
THE COURT: Thank you.
MS. GUTENKUNST: Would you like me to submit
that under the five-day rule?
THE CQURT: Please.
MR. ERSPAMER: Your Honor, I'm relying on
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STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE COUNTY

TAMMY KOLUPAR,
Plaintiff,
Case No. 00-CV-2571
VS. Case Code: 30703
WILDE PONTIAC, CADILLAC, INC.
and RANDALL THOMPSON,
Defendants.

PLAINTIFF'S FACTUAL SUMMARY IN SUPPORT OF PETITION
FOR PAYMENT OF ATTORNEY’S FEES AND LITIGATION EXPENSES

On March 30, 1994, Tammy Kolupar, then 18-years old, entered into a
purchase/trade-in used motor vehicle transaction at the Wilde Pontiac, Cadillac, Inc.
location in Waukesha, Wisconsin. She dealt with Pontiac New Car Manager, Randall
Thompson. Tammy Kolupar had bought a 1993 Pontiac Sunbird from Wilde upon
her high school graduation, about nine months earlier, dealing with Mr. Thompson
in making that purchase.

Mr. Thompson told her Wilde had just received a Mercedes on the lot and
would accept Ms. Kolupar’s 1993 Pontiac Sunbird in trade should she wish to
purchase the Mercedes. (See Tammy Kolupar deposition, p. 35; see, also, Susan
Kolupar deposition, p. 36). Mr. Thompson arranged for financing for Ms. Kolupar

at Waukesha State Bank, Wilde’s bank and a usual direct financing source. Mr.

i



Thompson used that Bank because he knew it would finance 100% of the purchase
price, and without a co-signer. Mr. Thompson gave Ms. Kolupar a deal worksheet
prepared on Wilde’s computer (Exhibit “3”) showing a credit to Ms. Kolupar based
on the value of her trade-in vehicle. A GMAC financing application (Exhibit “4”)
prepared by Mr. Thompson from forms provided by Wilde for Ms. Kolupar’s
signature and sent by him to Waukesha State Bank on Wilde’s facsimile machine also
reflected that the loan was sought for purchase of a 1985 Mercedes, and thata 1992
Pontiac was offered in trade for the Mercedes.

Ultimately, these documents proved to be untrue and misleading. The
transaction couldn’t truthfully be described as a trade-in because (although Wilde
accepted Ms. Kolupar’s Sunbird from her and sold it at a profit) the 1985 Mercedes
she drove away in was owned not by Wilde, but by Mr. Thompson, the Pontiac Sales
Manager, personally.

Mr. Thompson utilized his position at Wilde, and the trappings of authority
given him by Wilde, to unload a high-mileage car with mechanical problems he had
bought from Wilde the previous fall for $5,750.00 on Ms. Kolupar for $8,600.00.
Mr. Thompson persuaded Wilde’s used car manager to assist in the charade by

acquiring the Pontiac, which was re-sold at a profit. To accomplish this, Mr.

Thompson took advantage of a unusually loose management philosophy at Wilde

which allowed employees remarkable latitude in transacting personal sales of motor



vehicles during the business day at Wilde, using Wilde’s resources. (See Zanella
deposition, pp. 117-118, in which he testified that he did not think Wilde would

terminate a salesperson even if he sold vehicles on behalf of another dealer during

the workday at Wilde). Mr. Zanella, (Randall Thompson’s immediate supervisor at
the time of this transaction) testified he could not remember any policy at Wilde
which prohibited sales personnel from utilizing Wilde facilities or the Wilde location
to sell personally-owned cars whilg on duty at Wilde (See Zanella deposition, p.
106).

Ms. Kolupar soon found the Mercedes had severe mechanical difficulties,
including chronically malfunctioning brakes and the inability to start the vehicle, or
to prevent it from stalling. (See Kolupar deposition, p. 53). She learned that the
odometer on the Mercedes had been disconnected or had operated intermittently
apparently for some time, resulting in a fraudulent representation as to the number
of miles the vehicle had been driven. (See Kolupar deposition, p. 118). She also
learned the Mercedes had a bent axle (See Berndt repair document, Exhibit “16").

Wilde’s attorneys now argue that Wilde cannot be held responsible for the
promises, assurances, statements and representations made by Randall Thompson,
its Pontiac New Car Sales Manager, because Mr. Thompson was acting outside the
scope of his employment, and Mr. Thompson lacked authority (real or apparent) to
bind Wilde.

However, the documents prepared by Mr. Thompson on Wilde’s forms and on its



computer and given to Ms. Kolupar clearly indicated that this was a trade-in transaction.
As in any trade-in, Ms. Kolupar sold a vehicle (her Pontiac Sunbird) to Wilde and received
another (the 1985 Mercedes) in retum..

It is unquestionable that Mr. Thompson had the authority to deal with a customer
seeking to sell the used car to Wilde. In this regard, Mr. Thompson acknowledged in his
deposition that he simply followed the accepted procedure and referred the Sunbird to the
used car manager at Wilde (See Mr. Thompson deposition, p. 75-76). Mr. Vanderveldt,
General Manager at Wilde, acknowledges that Wilde made money by re-selling, at a profit,
Ms. Kolupar’s 1993 Pontiac Sunbird (See Mr. Vanderveldt deposition, p. 53). Wilde seeks
to focus only on the sale of the 1985 Mercedes to Ms. Kolupar for $8,600.00 and the fact
that the vehicle was titled in Mr. Thompson’s name prior to the transaction (although Mr.
Thompson originally bought the vehicle from Wilde -for $5,750.00 in October 1993). The
Pontiac-for-Mercedes exchange was a simultaneous transaction at Wilde’s showroom, with
terms set forth on documents common to both.

Wilde cannot place a managerial employee before the public {with all the trappings
of managerial authority and decision-making power) and have this employee initiate a
transaction profitable to Wilde with a Wilde customer in which Thompson followed Wilde’s
procedure regarding used car acquisitions, and then claim that Mr, Thompson was engaging
in solely a private or personal transaction. Tammy Kolupar’s deposition testimony reveals
that Mr. Thompson was the person she primarily dealt with when she bought her Sunbird
in 1993, that Mr. Thompson contacted her to invite her to engage in this trade-in (Sunbird-
for-Mercedes) transaction, and that Mr. Thompson guided her through this transaction in

which she brought her Sunbird to Wilde and picked up the Mercedes in a single afternoon.



The deposition testimony of Ms. Kolupar and of Susan Kolupar demonstrate that Mr.
Thompson held himself out throughout the transaction as a Wilde employee (as he had the
previous year when Ms. Kolupar purchased the Sunbird from him) and that Mr. Thompson
referred Tammy Kolupar to Wilde’s bank for financing and utlized Wilde’s telephones,
financing forms, fax machines, and computer to generate documents showing the
transaction was a trade-in (Sunbird-for-Mercedes) and to forward materials to Wilde’s bank.
These actions, all conducted during the business day at Wilde’s showroom, gave this the
appearance of a conventional trade-in transaction. Wilde now claims there is no claim for
apparent authority in this setting because (Wilde argues) Wilde management did not know
that Thompson “was engaging in this transaction” However, Wilde acquiesced (routinely)
in similar behavior. Thompson’s supervisor (Mr. Zanella) testified that he could remember
no policy discouraging Wilde employees from selling personal vehicles on Wilde’s location
and using Wilde’s computer and other facilities (Zanella deposition, p. 106).

Moreover, Wilde took in no fewer than two checks as part of the Kolupar transaction,
both of which were cashed by it (See Waukesha State Bank money order, Exhibit “6”, and
see Badger Mutual check to the Kolupar family, reissued to Wilde Pontiac and cashed by
Wilde, Exhibit “5”).

Tammy Kolupar’s deposition testimony establishes the following:

1) Mr. Thompson invited her to trade in her Pontiac for the Mercedes;
which Wilde was “just getting on the lot” (See Tammy Kolupar

deposition, p. 35 and Sue Kolupar deposition, p. 36);

2) That the exchange of the Pontiac for the Mercedes was consummated



during the course of a single visit to Wilde’s showrgom on Moreland

Boulevard, in which Tammy delivered the Pontiac which was then

taken to the used car department, and in which she was given

possession of the Mercedes which was driven to the front of the

showroom by an apparent Wilde employvee from the rear of the

building (where approximately half of Wilde’s inventory is located, see
Thompson deposition p. 52). Ms. Kolupar considered the transaction
completed at that point, leaving only the signing of paperwork at the
bank which she accomplished the next morning, March 31%. (See
Tammy Kolupar deposition, pp. 54-55).  In fact, the check from
Waukesha State Bank made payable to Mr. Thompson was sent
directly by the bank to Thompson on March 31, without Ms. Kolupar
seeing it and without Ms. Kolupar conveying it in any way. (See
Randall Thompson’s admission number 32 and Anderson Payne

deposition, p. 27).

It is clear that Thompson had, the previous year, represented himself to be Wilde’s

sales manager. In fact, the business card he had printed for him at Wilde’s expense,

identified him as the sales manager (See Thompson deposition p. 36). Moreover, Wilde’s

executive vice president, Mr. Donohue, indicated that sales employees like Thompson

(called “closers” in the trade) are given the title of “sales manager” just so that customers

will believe that the are dealing with a decision- maker (See Donohue Deposition p. 20).

It is ironic that Wilde takes the position in this transaction that Thompson lacked



authority. Thompson clearly possessed apparent authority, which is precisely what Wilde
intended when it clothed him with apparent authority by giving him the title of “Pontiac
New Car Sales Manager.” Unfortunately, in providing Mr. Thompson with managerial
authority, and clothing him with the power to bind the dealership in transactions with the
public, Wilde failed to consider Mr. Thompson’s character and reliability. According to Mr.
Donahue (Vice President for the Wilde Automotive Group) Randall Thompson, as an
employee, was “ . . . a loose cannon, uncontrollable and unpredictable.” (See Donahue
deposition, p. 77). In deposition testimony, Wilde admits that Thompson had supervisory
authority over sales representatives (See Vanderveldt deposition, p. 27 and Donahue
deposition, p. 31).
REMEDIES

or other unconscionable conduct or unfair trade practices set forth in the statute.
There is absolutely no question that Sec. 218.01(9) provided a Plaindff has pleaded
claims for the following:

1. Common law fraud or misrepresentation;

2. Claims for misrepresentation/fraud by a motor vehicle dealer, and failure to

provide a mandatory inspection and labeling of a used motor vehicle, giving
rise to liability under then Sec. 218.01(9)(now Sec. 218.0165(2), Stats.);

3. A claim for odometer fraud;
4. Breach of warranty; and
5. Claims for actual attorneys fees under then Sec. 218.01(9)(now Sec.

218.0163(2), Stats.).
At the time this action was commenced, Sec. 218.01(9) provided civil remedies for
aretail purchaser of a motor vehicle against a licensed motor vehicle dealership, in the event
of fraudulent misrepresentations remedy for fraud. This was clearly spelled out in several

Wisconsin appellate decisions. For example, the Court of Appeals in a 1987 decision stated



that Sec. 218.01(9) provided a remedy for a dealer’s deceit, broken promises and
misrepresentations. Ford Motor Co. v. Lyons, 137 Wis. 2d 397, 405 N.W. 2d 354(Ct. App.
1987). Moreover, the same statutory scheme provides the consumer with a remedy for

odometer fraud. Vic Hansen and Sons v. Comm’nr of Trans., 133 Wis. 2d 450, 395 N.W.

2d 631 (Ct. App. 1986).
RANDALL THOMPSON’S AUTHORITY TO ACT FOR WILDE

Wilde provided Thompson with a business card during the time he worked at Wilde.
The card also had the Wilde logo, address and telephone number. In fact, Thompson’s title
was Pontiac Sales Manager (See response of Randall Thompson to Plaintiff’'s Requests for
Admission, Request Number 6). Thompson wore a shirt or sweater during the work day
which carried the name “Wilde” on it (See Thompson’s response to Request No. 8). When
Thompson first met with Tammy Kolupar in 1993, he identified himself as the “New Car
Sales Manager” of Wilde, or words substantially to that effect (See Thompson’s response to
Request No. 13). On the date of this transaction, Thompson was employed by Wilde in a
capacity in which he was authorized to transact new motor vehicle sales and purchases with
members of the public on behalf of Wilde (See responses of Thompson and Wilde to
Request No. 14). Thompson had previously been employed by Wilde as financing manager
(See response of Thompson to Request No. 15). Thompson also had access to Wilde’s
telephones, facsimile machines,‘ and computers. Among the computer- generated
documents he occasionally generated was a form entitled “F & I Deal Worksheet”. (See
Thompson’s and Wilde’s response to Request No. 17). On March 30, 1994, it is
acknowledged that Thompson used Wilde’s computer to generate such a document, Exhibit

“3”. Thompson used the dealership computer to generate such a document in which it was



represented to Tammy Kolupar that a value had been assigned to her “rrade” vehicle of
$8,995.00 (See Exhibit “3”).

There is no question as to Mr. Thompson’s status as a managerial employee at Wilde.
Three documents from Mr. Thompson’s employment file (including a letter on Wilde
stationery setting forth Mr. Thompson’s salary structure dated March 1, 1992) identify him
as “Pontiac New Car Manager.” Also, a “payroll department” memo identifies Mr.
Thompson as “New Car Manager” as of his termination date of April 25, 1994
(approximately three weeks after the transaction in question). Also dated April 25, 1994
is an “Employee Termination Checklist” which identifies Mr. Thompson as “NC [New Car]
Sales Manager”. (See Exhibits “17", “18", and “19").

Wilde admits that on March 30, 1994 (the date of this transaction) Mr. Thompson
prepared a financing application, which form he obtéined from documents available to him
at Wilde’s business location (See Wilde’s response to Request No. 23). Wilde also admits
that Thompson sent over the financing application to Waukesha State Bank on Wilde’s
facsimile machine utilizing a form that Thompson had obtained by virtue of his position at
Wilde (See Wilde’s response to Request No. 25). In fact, that financing application (Exhibit

“4”) demonstrates that this was indeed a trade-in transaction in which Ms. Kolupar was

trading in her Pontiac Sunbird for a 1985 Mercedes).

The question of whether Thompson’s activities in selling his personal vehicle using
the company showroom and facilities, were authorized by Wilde, was essentially answered
by the deposition testimony of Mr. Thompson’s direct supervisor at the time of this
transaction, Joe Zanella. In his deposition tesdmony, Zanella indicated that he did not

remember if Wilde even had a policy discouraging the sale of personal vehicles by



employees on company time. (See Zanella deposition, p. 106). Patrick Donahue, Zanella’s
superior, testified that he became aware that Mr. Thompson had sold a personal vehicle
through use of company facilities including the showroom, computer, fax machine and
Wilde’s bank before Thompson was terminated. (Donahue Deposition, p. 89). However
Zanella testified that those actions were not a factor in the decision to terminate Mr.
Thompson approximately three weeks after this transaction (See Zanella deposition, p.

108). If fact, Zanella even went so far as to state that a Wilde sales employee would not be

fired even if they sold vehicles belonging to another dealership ( like Russ Darrow or Ernie

Von Schledorn) at the Wilde showroom and on company time. (See Zanella deposition,
p. 117-118). Zanella consistently declined to state that Thompson’s actions in utilizing
Wilde’s computer, its forms, its showroom, its facsimile machine and its bank to sell a
personal vehicle in the guise of a Wilde transaction, would constitute grounds for
termination .(ﬁ Zanella deposition, p. 112-113). Donahue acknowledged also that it was
common practice for employees to utilize the Wilde computer system and facsimile machine
for personal use (See Donahue deposition, p. 48).

Clearly, Wilde allowed employees great latitude in using company resources for
personal ends (including sales of personal vehicles), even employees, like Mr. Thompson,
that it considered to be a “loose cannon” (See Donahue deposition, p. 77).

DEFENSES

In its defense, Wilde argues that Thompson testified that he told Kolupar that the
Mercedes was his and that he had purchased it for his girlfriend and that she had been
driving it. However, the deposition tesimony of Tammy and of her mother, Susan,

indicates that Thompson told them that Wilde was just getting the Mercedes on the lot.
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(See deposition of Susan Kolupar, p. 37). Moreover, the documents prepared by Mr.
Thompson show the transaction was a trade-in with the Sunbird traded-in on the Mercedes
(Exhibits “3" and “4"). Wilde argues that Tammy Kolupar acknowledged that Wilde did not
regularly sell Mercedes autos. This is certainly true, but makes little difference in the overall
scenario. In fact, Mr. Vanderveldt acknowledged during his deposition that this particular
Mercedes had previously been sold by Wilde to Mr. Thompson after Wilde obtained the
vehicle in a previous trade-in transaction. (See Vanderveldt deposition, p. 78). Wilde argues
that Tammy Kolupar presented a check in payment for the Mercedes directly to Mr.
Thompson, which check was made payable to Mr. Thompson. While it is certainly true that
the $8,600.00 check from Waukesha State Bank was made payable to Thompson, it is
undisputed that two other checks were cashed by Wilde itself, including one for $2,473.39
from Kolupar’s insurance company and a check for $702.57 in the form of a money order
from Waukesha State Bank, as part of the same Pontiac for Mercedes transaction. (See
Exhibits “5" and “6"). Moreover, the bank loan officer, Ms. Anderson-Payne, testified that
the check payment for the Mercedes went directly with Mr. Thompson (See Anderson-Payne
deposition, p. 27). Further, Mr. Thompson has admitted in his responses to Plaintiff’s
Requests for Admissions that the check from the bank to Mr. Thompson was delivered
directly by a bank employee, through the mail, to Mr. Thompson (See Thompson response
to Request No. 32), without involvement by Ms. Kolupar.

Clearly, Wilde received Kolupar’s check from Badger Mutual for the vehicle damage,
since the check copy bears the endorsement stamp for Wilde Pontiac Cadillac for deposit to

Wilde’s account at Waukesha State Bank. (Exhibit “6").

Wilde also argues that Kolupar should have known this was not a Wilde transaction,



since she was not asked to sign or review documents at the dealership. However, Thompson
testified that he gave the Wilde “F & I Deal Worksheet” which carried the Wilde deal number
of 19473 (establishing this as a uniquely-numbered and distinct Wilde transaction) to Ms.
Kolupar at the dealership. Moreover, he prepared for her, and she signed at the dealership,
the financing application. He also told her additional documents would need to be signed
by her, as part of the transaction, at the bank. Thus, it is hardly true that Ms. Kolupar did
not sign enough documents or receive sufficient materials to make it plausible that this was
a Wilde Transaction. The “F & I Deal Worksheet” and the GMAC financing application alone
make this appear to be a dealership sale.
ANALYSIS

L. Wilde Pontiac, Cadillac, Inc. placed Randall Thompson before the public,
possessing a managerial title and possessing all the trappings of managerial
authority;

2. Wilde’s management acknowledges that Mr. Thompson was “a loose cannon,
uncontrollable and unpredictable”;

3. Mr. Thompson’s supervisor at the time, Mr. Zanella, said Wilde has no policy
prohibiting the sale of personal vehicles on company time, using company
facilities. Please note there was no expectation that an employee would be
disciplined for doing so.

4. Mr. Thompson had financial problems, including serious and long-standing
difficulties with both state and federal taxing authorities (See Amy Mueller
Huber deposition, pp. 34-35, Exhibit “207).

5. Under all appearances to a relatively unsophisticated 18-year-old, such as

Tammy Kolupar, this was a standard trade-in transaction, as the documents



prepared by Mr. Thompson indicated. The “F & I Deal Worksheet” had a
unique Wilde deal number (Deal No. 19473). The transaction was
consummated at Wilde’s showroom, during the business day. Wilde’s
computer generated documents. Other documents were prepared from forms
maintained by Wilde. Wilde’s back provided the financing. Tammy Kolupar's
Sunbird was delivered to Wilde and driven to the used car department by a
Wilde employee. The Mercedes was delivered to Kolupar at Wilde from the
rear of the building (where the used car inventory was kept) apparently by a
Wilde employee.

6. The financial application was filled out at the showroom by Mr. Thompson,
where it was signed by Ms. Kolupar and then sent by Wilde’s fax to Wilde’s
own bank, Waukesha State Bank, so the Bank could make its financing
decision. This was the routine utilized in a regular Wilde Transaction. (See
Sandy Anderson-Payne deposition, p. 26 and Patrick Donahue deposition, pp.
84-85). It is important to note that Mr. Thompson selected Wilde’s bank,
Waukesha State Bank, because he knew that Bank would finance 100% of the
value of the vehicle, without requiring a co-signer. In this way, he eliminated
any potential “veto power” by Ms. Kolupar’s parents, particularly, Ms.
Kolupar’s mother, Susan Kolupar, who advised her and had served as co-
signer at the time Ms. Kolupar purchased the 1993 Sunbird at Wilde.

CONCLUSION

Mr. Thompson, having been given the power to bind Wilde contractually, set up a

bogus trade-in transaction which profited him (receiving $8,600.00 for a car he had

purchased six months earlier for $5,350.00) and which also, interestingly, profited Wilde



which credited Ms. Kolupar with $7,500.00 for the value of the Sunbird, but was paid
$11,495.00 when it sold the Sunbird to a Brown Deer resident named Joan Kojis (See
Exhibit “217).

Unfortunately, the Mercedes had not been inspected as the law requires for used cars
sold by dealerships. The car had significant mechanical problems and required repairs
within one month. The odometer and speedometer were found to not function. The vehicle
was found to have a bent front axle. The vehicle experienced severe driveability problems,
stalling and dying in traffic, and requiring great efforts to start. Finally, the vehicle failed
to start altogether. Ultimately, the vehicle was sold to a private individual several months
after its purchase at Wilde, for $2,000.00.

Wilde, having put Mr. Thompson in a position of authority, must now answer for his
actions in that role of authority. |

Respectfully submitted this 9th day of May, 2001.

LISKO & ERSPAMER, S.C.
Attorneys for Plaintiff

By:
Paul M. Erspamer
State Bar No. 010824
MAILING ADDRESS:
Sunset Plaza, Suite 201
W229 N1433 Westwood Drive

Waukesha, Wisconsin 53186
(262) 896-2090
(262) 896-2081



APPENDIX 14



W.H L LY LA FAX G LALLMl sl S e /(.4
uwmcu ) / O . O g 7 k

CUSTOMER'S 3" AMENT—PLEASE PRINT . PLICATION NuMasa @

Zredit In yout own name and relying on yuum oweo-Incame.or arzsbx v S0L thx Inf:hﬁl or Zsuwts 2

. - B

3

.- Andividual ersalt—3pplying. o
_Incosme Br 2tcets, 1T 3 AR Wissweln reslianl) a3 tha basls for rapeyrevot of the ofedit requestad.

) c_,m‘“,u. 0 Jeint Crecr - 3p21Y10g tor feint cradil willr basther SA30A [Ralatoaship t= co-apjNizsat, ¥ aay
tor creelt: In o ows M BT Eoiying an Income ram alimeny; ehlid £azpert,iar $apart salitana

“ges |, . Isividueal Crean—appiyin
e ) MOLiwr oerion X3 Tha Ba2l3 lor nipaymHnt of the o cdit eqoeatad,
PRinT PIADT n\l? éﬁ'- IO A r-c:.r'tr- Ias:: c»Tlm'r;t OME Friag CR
ke Ty S~ i — =5/ 22 LA ;Ez/_':az;
W™ PEEIEMT- NUMOER A D ASTARRT / ﬁ'ﬂ"' ST AT FTED T
Sl =l <. oL z‘&%/x Y MEA 4T 2
oL pricr, OX RENT & K>

me.o O rADRTG AL L HOLOER. ML e

ur-n.n' - B
LiAS 2
S 3 /, s P Iy
TATYIOWS - Tl LE ANO STREET . . [T5a] : - A coumTY TATE - P cOO&] - LviD ThE
HOME . YisAs iua.n:'
AQCRELS * .
SLALOTED 87 - - T LOMG o] auk THONE NG, -
osews o YOO | MONTHS - L
oThezs = = = - :;Ez ﬁ
TR ot Oh e P AT QO . e . Y= TI 1Y o TA-
covmn nvetd net by revesled (# yuu dunet it re haveis cansldared os o husly [or.resdying thicebilsail

AONTHLT
AMOATWT

- Ali—aqy. ahiED b g penad, OF- e pormte mlmnn oy
TIPE CF CTRER INCTAna ? 5 . P -
- . VT A el A2 - e a _{’M/—vé-zqs s LalXD
Mol A A—uiu o paRi~II- AL € N . N SSoiEs - = TGToRiE
OR ~EAREST RRATIVE . - . . . noﬂl_ Q.
- eI VARG WOTH AAS X )
L rUAE AMO ADORELY - - - < T . s Mkl e . . . . - mOOEESS " . LT TTRER ‘“o_'__‘c,;c
FERS A AL SIEHND 2.t . . [e=
¥ = MNLAMA o —— e
Y. CoOAMLe =t [T O . .w EarD CCTY . T micars - 2 CRECUNG AETOuRT e,
- ._é At =
. HO ACDDUNT 53
i Bl A DT . SRACNPC. I A
) TMICATT @mYm DN

S TATE FAID

TSt Cak - = TAEDITGR ok ” "
ArAMNCEZO o __:—-—"" ] . M . .
e et /2:55 1 - *
MM’”‘.M_—I-‘“.. - - w . JMM{.‘I‘I&“"“.“‘G&_‘.““&M L - - - b - * aa " -
. . . . - - - |-Mmuu‘nﬂmm=nlu-‘1-r—.-c-—‘u“m - . T
AMai OF CRASITOR - B A~ RE g B AC—oRarE MO

3 TTI5 = AL CF Falk ARG T3 - - —————— - -

THE et ity M REII!;%/ CF / [#] (333 _ Wz 57 o] Ty aTi -, =

,-4'/’7"\..;; LA Y Aﬂ? f@ . b - .

- 5 o T - P

wum“".zﬂ-lac;m__"___% /o T

ceemnas i

T T

LT I ( MAH
NERTEE - g_s
.[ ¥ % §S/‘ é /f-f"’ I LE—.-N'T‘u":...______,_,.___,,_;_‘_f________
IREETE] STSLRIPTION Lt Sl casm T
s crmeivra escesnaren= .- :_L__. .
l'h/;_':? - ' ’ft[é‘// _ - LEBATIS (BRI - e e e e e -
— . B > OTHER (DEITRIME ' '
P e
‘,‘

T W AR D TROMIRG S T -,
E e =gt ] - wT D

-G rupiee 2 . .
C B bAAP AL TRASL D

o hePCwIX SLATA T
P el e YRS WIS

TRITAL DO A TN -
P AGD ML ARET, . o o Ny

f
i
[
]' T AR VR T TRIVTS T
U OTHIR (renE) . LS RSUR AT S -
.l B . . crnenc-uuc-_- ,./-\.y
| TRADEe - - TEAR - N - RO . TR AU E S L T
Il - e P Z . rd v
- <7 N e [ T S i
r_:u.:u:.;— : ‘TM._L.. S STaiiE nos WW {
. o — - " T > *
RMT L - FAST- - =y R T H —L—“\-?‘E‘ '/"" g
-t ) v . . / SO Bl o . . TAIE OF SHEEN. LrOrag PG e
) 2, (Ef..r’"-zl ,...: ::unri ¥ . \
TRLISNT B T ARl el BTREG x j :."“r g ._ [T = N
b . VT TR
ADC LRy gL _CO . ‘79 o i_.‘L ..'15 (:‘? YEARY [T
—— - \ A ~ =3 - "“I
TEMT AT M o N LA S hr TR il s ot WAL '-.A-L-.--—. N
LiaA e = - —-_._..,..,_ ..-a.-.-._-.— ST . M .
o = s : - B pir RAT, SR RERT T .
. =Ty T NIT * - — - = oy Tt e s e Ldax s il
' AIOI TS . _ . [\--.h.-
"-“r'\.‘.:'-ru.. [34 . [y e e LRSI ADCEESY, MBI AN STAICT, B ITaATE ~ el et TS FHOME MO-- - -
3"“4.'.1.: e . . . . - ' ) ' TLax: i BTN THS
LT BITaTIr L R I FIECOUE SenIvis T s — 5 E

—-—-_..: TS O e S i i

i Is
Py -
en oy, ehile w—v--c-r OF 30O te T T e S < | AL P g e
\ B Ty ""J _‘ ”'_r_"’ ivd [f vau ""-3" i ra tyore I :.:.nudam mh-nl; Tac.repaying rnis ehilyarl,
. R - ' - . N . RN THLY
! - * At U T
R g i = 1]
B all s . Petmtet £ TP Do N - . W R o TLAYLT A e o T — " TR = T T STECURT oE.
) AviGS O -
AT Tak AAE OF CRED T =8 H NO AZCTUNT =
e . . -, . et C= oL TTEADING 1M . g
- _C:_:'A':: [ -] TS CTARY ., . TTEII - E M1
ey A - P R s . e .

TV % Srud Trum wmew 4RIV :
N . ATToUNI =G, |




f-gx‘-qxu—u-u:wa IHar T - ol “7

{o 09

“”'“ o reolenit) ot u-h -luc.u
Jor Gredit W yeul PR VR — !ﬂgl lll-.o:n:mw

-ﬂmﬂ.ﬂ‘ paren; (Relgtionshly to co-sppRcant, W 20Y  rer .;-n.m v o

Pmﬂ‘ﬁmnmmm.mmmmm
e ROME PHO NO.

Lo Lilpars E!ﬁﬂaﬁi =t
~L 4,' L L 7 .nf.!_

TS EL MADETEA

Apmunoumun. '
-m-uu“dmmtwm

"". MO PYIAT, OR RENY §

s LT —

".—‘-M. ;n.l-u-n- rvepnit nesd nelt be r—vciﬂﬁw o et ek Y have I8 asastdered S5 o busit ey repaying Hnle abilgeal

ASADIINT S

wmﬂm\wm ..... .......HM
CABM . ,pni-sve tasssrinaurcnses

e i et o R KW

ﬂ’%‘%ﬂf" - } need wotbe revealed i you du.ses wish v heva i¥ emvidered mbar baute Ter.copaying vhis vhiaetiy
=13 N - TOUEE - d g B y P " N " T 4

+ m‘
LSTTAR Haddl OF CRECITIE E : BALANGE BUE TR ; T
o . 1 QEDATEPAID LTHIS CARY . . DIYE - WINO
oy Py =T - — - . . -
i T e kirky 40 eSOl ? 1 Wrve ALY e e T s SO~ " '
QT o i ABDRESS
. '.‘ ‘: -
L S O S - L Tee N 4 [l
™ ‘ oo = T N ORI --",.-- T
o e T el VY R ; i
.W mmumﬁ!mdum- 2 Tirethalt sag, sty pivasical des 3 e BEIRILS AL S
Lo 1) m Wﬂﬂ-ﬂﬂﬂ- o L H
vaSuaE ¢ CRoBle The Fen Pmﬁnn% .l.tr n:u Dﬁw N h M SRAMBICH N ek g MRS

unn.u-..-..:u-mw L T ot 3 3 et e b S




APPENDIX 15



MAR 30, 1994 F&I - DEAL WORKSHEET 4770

1 DEAL NC 19473 10 CASH DOWN 2000.00 19 TERM 36
2 DEAL DTE 03/30/94 11 DEPOSIT 20 PYMNTS/YR 12
3 STOCK KO 12 LIC FEE 21 DAYS 45
4 PRICE 8995.00 13 TITLE FEE 12.50 22 AOR 6.52
5 MSRP 14 LIEN FEE 4,00 23 APR 12.00
6 BALLOON 15 TIRE FEE 24 STATE TAX RTE 5.00
7 REBATE 16 OTHER FEES 25 COUNTY TAX RTE
8 TRADE 8995.00 17 WARR PREM 26 MON PYMT %
9 PAYQFF 10300.00 18 RUST PROOF 27 LUX TAX (Y/N)
28 ABJ.
A=ADDL COMMANDS L=CLEAR DEAL X/X#=LEASE CONV <F12>=CLOSE DEAL
CB/CB#=CRED BUR N=ROLL PAYMENT Y=ROLL GROSS SH<F9>=SALES MGR REVIEW

D/D#=DESK DEALS R=PER DAY COSTS 7=MINI QUICK QUOTE SH<F10>=DISP GROSSES
I/I#=INSURANCE  Q/Q#=BANK SELECT  <F10>=DEAL RECALL <CTRL>I=MO PYMTS (INS)
J=DEAL REVIEHW W= EASE COMPARISON <F11>=STORE DEAL <CTRL>0=MO PYMYS (TERM)

(LINE#)(M=MODIFY}{COMMAND)
SHIFT F1=FKEYS BANK=GMAC MONTHLY PYMT (10) 277.58
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WI Rules: Local Court Rules, Milwaukee County Cir. Ct.

€1 WI Rules: Local Court Rules, Milwaukee County Cir. Ct,

C1 Milwaukee County Circuit Court Rules (First Judicial District)
3 Part 3: Rules for the Civil Division

O VI. MOTIONS

{Previous Document in Bock] [Next Document in Book]

365. BRIEFING OF OTHER MOTIONS

(a) If a movant desires to file a brief, affidavit, or other documents in
support of a motion other than one for summary judgment or dismissal,
such motion and supporting materials shall be received by all counsel of
record and/or parties not represented by counsel of record and filed with
the deputy court clerk of the assigned judge no later than 10 calendar
days (including Saturdays, Sundays and holidays) before the time
specified for the hearing.

(b) Response briefs, affidavits, or other supporting documents in
opposition to such motions must be received by the movant and filed with
the deputy court clerk of the assigned judge no later than S calendar
days {including Saturdays, Sundays and holidays) (e.g. by 5:00 p.m.
Wednesday for a Monday motion) prior to the hearing of the motion.

[Previous Document in Book] [Next Document in Book]
\

Copyright & 2002 Leislaw.com, Inc. All Rights Reserved

EXHIBIT
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STATE OF WISCONSIN :  CIRCUIT COURT : MILWAUKEE COUNTY

TAMMY KOLUPAR,

Plaintiff,
Case No. 00 CV 002571
Vs,
Code No. 30703
WILDE PONTIAC, CADILLAC, INC,,
a Wisconsin corporation, and
RANDALL TEOMPSON,

Defendants.

OFFER OF JUDGMENT

Pursuant to Wis. Stzt. § 307.01(1), the Defendant, Wilde Pontiac, Cadiilac,
Inc., hersby cilers to allow judgment to be taken 2gainst saic Defendant in the

atove-caztenad mamer for the sw= of Six ix Zu=dred (56,500) Dollass plus

Daiad tis 13th dav of Degamber, 2001,
N C?_LNCR., M u’LTI'_‘.-': EAMMES, LL?,

T‘ .

D
B‘Q/;O'/ e G/—’_/“‘/{/g/—

7 K:-:rvn Sc.-cv"a"*: Gutazicanst
._ 2 Bar Non01000328

EXHIBIT
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LISKO & ERSPAMER, S.C. 5/5/2002

Register: 1201 - Accounts Receivable

From 01/01/1995 through 05/09/2002

Sorted by: Date, Type, Number/Ref

Date Number Customer Memo/Description Qty Rate Charge Paid Balance
02/29/2000 Kolupar, Tammy photocopies 2 0.15 0.30 0.30
02/29/2000 Kolupar, Tammy postage 0.66 0.66 0.96
03/15/2000 Kolupar, Tammy Faxes 2 0.50 1.60 1.96
03/29/2000 Kolupar, Tammy Miieage Reimbursem... 19 0.26 4.94 6.90
03/29/2000 Kolupar, Tammy Parking 0.50 0.50 7.40
04/10/2000 106 Kolupar, Tammy 1,856.00 1,863.40
04/11/2000 Kolupar, Tammy Postage 0.99 0.99 1,864.39
04/13/2000 Kolupar, Tammy photocopies 17 0.15 235 1,866.94
04/21/2000 Kolupar, Tammy Legal Process Servic... 68.00 68.00 1,934.94
04/21/2000 Kolupar, Tammy postage 0.33 033 1,935.27
05/02/2000 Kolupar, Tammy Klitzke & Assoc.—in... 1 80.00 80.00 2,015.27
05/19/2000 Kolupar, Tammy faxes 6 0.50 3.00 2,018.27
06/22/2000 Kolupar, Tammy faxes 0.50 1.00 2,019.27
06/28/2000 Kolupar, Tammy postage 0.33 033 2,019.60
07/12/2000 Kolupar, Tammy photocopies 3 0.15 045 2,020.05
07/28/2000 Kolupar, Tammy faxes 6 0.50 3.00 2,023.05
08/03/2000 Kolupar, Tammy faxes 8 0.50 4.00 2,027.05
08/03/2000 Kolupar, Tammy Mileage Reimbursem... 9 0.26 2.34 2,029.39
08/08/2000 Kolupar, Tammy Mileage Reimbursem... 19 0.26 4.94 2,034.33
08/08/2000 Kolupar, Tammy meter parking 1.00 1.00 2,035.33
08/11/2000 Kolupar, Tammy Faxes 2 0.50 1.00 2,036.33
08/23/2000 Kolupar, Tammy postage 0.66 0.66 2,036.99
05/25/2000 Kolupar, Taminy Mileage Reimbursen... 10 0.26 2.60 2,039.59
09/25/2000 Kolupar, Tammy meter parking 1.00 1.00 2,040.59
05/28/2000 Kolupar, Tammy faxes 2 0.50 1.00 2,041.59
0972812000 Kolupar, Tammy Gramazan Reporting ... 1 55.97 3597 2,097.56
10/02/2000 Kolupar, Tammy photocopies 50 0.15 7.30 2,105.06
10/20/2000 Kolupar, Tammy Faxes 2 0.50 1.00 2,106.06
11/01/2000 Kolupar, Tammy photocopies 0.15 0.75 2,106.81
11/17/2000 Kolupar, Tammy postage 2.86 2.86 2,109.67
11/17/2000 Kolupar, Tammy faxes 1 0.50 0.50 2,110.17
1172272000 Kolupar, Tammy faxes 32 0.50 16.00 2,126.17
12/31/2000 Kolupar, Tammy December postage 4.11 411 2,130.28
12/31/72000 Kolupar, Tammy photocopies 89 6.15 13.35 2,143.63
01/12/2001 Kolupar, Tammy faxes 2 0.50 1.00 2,144,63
01/15/2001 Kolupar, Tammy faxes 2 0.50 1.00 2,145.63
01/22/2001 Kolupar, Tammy faxes 3 0.50 1.50 2,147.13
01/25/2001 Kolupar, Tammy faxes 2 0.50 1.00 2,148.13
01/25/200] Kolupar, Tammy faxes 2 0.30 1.00 2,149.13
01/30:2001 Kolupar, Tammy postage 1 0.34 0.34 2,149.47
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LISKO & ERSPAMER, S.C. 5/9/2002
Register: 1201 - Accounts Receivable ‘
From 01/01/1995 through 05/09/2002
Sorted by: Date, Type, Number/Ref
Date Number Customer Memo/Description Qty Rate Charge Paid Balance
01/31/2001 1749 Kolupar, Tammy 783.00 2,932.47
01/31/2001 Kolupar, Tammy postage 1 0.68 0.68 2,933.15
02/01/2001 Kolupar, Tammy postage 1 0.68 0.68 2,933.83
02/02/2001 Kolupar, Tammy Kolupar 01/31/01 50.00 50.00 2,983.83
02/02/2001 Kolupar, Tammy Kolupar 50.00 50.00 3,033.83
02/08/2001 Kolupar, Tammy postage 1 1.36 1.36 3,035.19
02/08/2001 Kolupar, Tammy postage 1 1.36 1.36 3,036.55
02/08/2001 Kolupar, Tammy FAXES 17 0.50 B.50 3,045.05
02/12/2001 Kolupar, Tammnty postage 1 1.02 1.02 3,046.07
02/19/2001 Kolupar, Tammy FAXES 2 0.50 1.00 3,047.07
02/20/2001 Kolupar, Tammy POSTAGE 1 1.02 1.02 3,048.09
02/22/2001 1763 Kolupar, Tammy 2217.62 5,265.71
02/22/2001 1765 Kolupar, Tammy 9,635.25 . 14,900.9:
02/27/2001 Kolupar, Tammy ~ Ray Reporting-Dona... 60630 Eﬁf 507.26
03/01/2001 Kolupar, Tammy copies 525 0.15 78.75 15,586.01
03/05/2001 Kolupar, Tammy FAXES 7 0.50 3.50 15,589.51
03/08/2001 Kolupar, Tammy FAXES 2 0.50 1.00 15,590.51
03/08/2001 Kolupar, Tammy Ray Reporting-Joe Z... 586.50 586.50 16,177.01
03/31/2001 1778 Kolupar, Tammy 6,314.75 22,491.76
04/06/2001 Kolupar, Tammy Kolupar-19 mi-02/02... 6.55 6.55 22,498.31
04/06/2001 Kolupar, Tammy Kolupar-parking-02/... 7.00 7.00 22,505.31
04/06/2001 Kolupar, Tammy Kolupar-03/07/01-23... 23.34 23.34 22,528.65
04/06/2001 Kolupar, Tammy Kolupar-03/07/01-pa... 0.50 0.50 22,529.15
04/17r2001 Kolupar, Tammy Photocopies 14 0.15 2.10 22,531.25
04/26/2001 Kolupar, Tammy Mileage Reimbursem... 19 0.345 6.56 22,537.81
04/26/2001 Kolupar, Tammy Parking | 1.00 1.00 22,538.81
05/02/2001 Kolupar, Tammy Postage 2 0.34 0.68 22,539.49
05/08/2001 Kolupar, Tammy Postage 1 2.28 2.28 22,541.77
05/10/2001 Kolupar, Tammy Faxes 3 0.50 1.50 22,543.27
05/1 112001 Kolupar, Tammy Postage 3 0.97 291 22,546.18
05/15/2001 Kolupar, Tammy Photocopies 89 0.15 13.35 22,559.53
05/21/2001 Kolupar, Tammy mediation fee-hon. F., 500.00 500.00 23,059.53
05/22/2001 1795 Kolupar, Tammy 4,654.50 27,714.03
05/23/2001 Kolupar, Tammy costs 134.03 27,580.00
05/24/2001 Kolupar, Tammy court reporter for hea... 208.58 208.58 27,788.58
052472001 Kolupar, Tammy copy of transcript for... 81.50 81.50 27,870.08
05/24/2001 Kolupar, Tammy Mileage Reimbursem... 38 0.343 13.11 27,883.1%9
052472001 Kolupar, Tammy street parking 1 2.00 2.00 27,885.19
05/30/2001 Kolupar, Tarnmy Mileage Reimbursem... 19 0.343 6.56 27,891.75
05/30/2001 Kolupar, Tammy certified copies 5.00 5.00 27,896.75
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LISKO & ERSPAMER, S.C. 5/9/2002
Register: 1201 - Accounts Receivable
From 01/01/1995 through 05/09/2002
Sorted by: Date, Type, Number/Ref
Date Number Customer Memo/Description Qty Rate Charge Paid Balance
06/01/2001 Kolupar, Tammy Register of Deeds i 1.50 1.50 27,898.25
06/01/2001 Kolupar, Tammy certified copies 1 20.00 20.00 27,918.25
06/05/2001 Kolupar, Tammy Postage 1 0.68 0.68 27,918.93
06/06/2001 Kolupar, Tammy Postage 1 2.88 2.88 27,921.81
06/13/2001 Kolupar, Tammy Photocopies 362 0.15 54.30 27,976.11
06/13/2001 Kolupar, Tammy Mileape Reimbursem... 3.5 0.345 2.93 27,979.04
06/13/2001 Kolupar, Tammy parking 1 4.00 4.00 27,983.04
06/14/2001 Kolupar, Tammy 500.00 27,483.04
06/14/2001 Kolupar, Tammy search for Frank Holl... 300.00 300.00 27,783.04
06/18/2001 1803 Kolupar, Tammy 3,248.00 31,031.04
07/16/2001 Kolupar, Tammy Hearing fees-Frank C... 500.00 500.00 31,531.04
07/16/2001 Kolupar, Tammy Amy Huber depo. 27345 273.45 31,804.49
07/17/2001 Kolupar, Tammy transcript from heari... 184.15 184.15 31,988.64
07/17/2001 Kolupar, Tammy Mileage Reimbursem... 38 0.345 13.11 32,001.75
07/17/2001 Kolupar, Tammy meter parking i 2.00 2.00 32,003.75
07/24/2001 1805 Kolupar, Tammy 2,842.00 34,845,775
07/24/2001 Kolupar, Tammy Photocopies " 143 0.15 ' 21.45 34,867.20
07/24/2001 Kolupar, Tammy Postage 1 9.80 9.80 34,877.00
072412001 Kolupar, Tammy Faxes-05/15/01-07/2... 95 0.50 47.50 34,924.50
07/27/2001 Kolupar, Tammy Mileage Reimbursem... 10 0.345 3.45 34,927.93
07/27/2001 Kolupar, Tammy Witmess Fee-Dexter ... 16.00 16.00 3494395
07/27/2001 Kolupar, Tammy nileage-Dexter Whit... 13.00 13.00 34,956.95
07/27/2001 Xolupar, Tammy Faxes 4 0.50 2.00 34,658.95
07/30/2001 Kolupar, Tammy Faxes 2 0.50 1.00 34,956.95
07/31/2001 Kolupar, Tammy Mileage Reimbursem... 4 0.345 1.38 34,961.33
07/31/2001 Kolupar, Tammy Faxes 2 0.50 1.00 34,962.33
08/04/2001 Kolupar, Tammy mediation fee—Zick 350.00 350.00 35,312.33
08/06/2001 Kolupar, Tammy service fees 117.95 117.95 35,430.28
08/09/2001 Kolupar, Tammy Ray Reporting Jamey... 45175 451.75 35,882.03
08/10/2001 Kolupar, Tarnmy Faxes 6 0.50 3.00 35,885.03
08/16/2001 Kolupar, Tammy 200.00 35,685.03
08/16/2001 Kolupar, Tammy Mileage Reimbursem... 18 0.345 6.21 35,691.24
08/16/2001 Kolupar, Tammy Hearing fee-Hon. Cri... 560.00 500.00 36,191.24
08/22/2001 Kolupar, Tammy court reporter for arb... I64.15 164.15 36,355.39
08/24/2001 Kolupar, Tammy depo. Braun 42265 422.65 36,778.04
08/30/2001 Kolupar, Tammy Postage 1 1.02 1.02 36,779.06
09/01/2001 Kolupar, Tammy PI-Mr. Dexter White 50.00 50.00 36,829.06
09/06/2001 Kolupar, Tammy Postage 1 1.36 1.36 36,830.42
09/11/2001 Kolupar, Tammy Mileage Reimbursem... 18 0.345 6.21 36,836.63
09/12/2001 Kolupar, Tammy SERVICE FEES 27.76 27.76 36,864.39
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LISKO & ERSPAMER, S.C. 5/9/2002

Register: 1201 - Accounts Receivabie

From 01/01/1995 through 05/09/2002

Sorted by: Date, Type, Number/Ref

Date Number Customer Memo/Description Qty Rate Charge Paid Balance
10/04/2001 Kolupar, Tammy remiaining mediation,.. 175.00 175.00 37,039.39
11/25/2001 Kolupar, Tammy Hon, Frank Crivello 1,350.00 1,350.00 38,385.39
11/26/2001 Kolupar, Tammy prep and revise letter ... 0.7 195.00 136.50 38,525.89
11/27/2001 Kolupar, Tammy Mileage Reimbursem... 9 0.345 3.11 38,529.00
11/28/2001 Kolupar, Tammy conf w pme; plan ord... 23 195.00 448.50 38,977.50
11/29/2001 Kolupar, Tammy kolupar 54.50 54.50 39,032.00
12/05/2001 Kolupar, Tammy mediation-Zick 400.00 400.00 39,432.00
12/05/2001 Kolupar, Tammy Mileage Reimbursem... 19 0.345 6.56 39,438.56
12/05/2001 Kolupar, Tammy 1 2.00 2.00 39,440.56
12/11/2001 Kolupar, Tammy Photocopies 1,040 0.15 156.00 39,596.56
12/17/2001 Kolupar, Tammy conf w pme; discuss .., 0.3 195.00 58.50 39,655.06
12/26/2001 Kolupar, Tammy Faxes 1 0.50 0.50 35,655.56
12/27/2001 Kolupar, Tammy Postage 1 284 2.84 39,658.40
12/28/2001 Kolupar, Tammy Photocopies 192 0.15 28.80 39,687.20
12/31/2001 1824 Kolupar, Tammy 8,236.00 47,923.20
01/31/2002 Kolupar, Tammy Postage 4.11 0.00 47,923.20
02/25/2002 Kolupar, Tammy Mileage Reimbursem... 19 0.365 6.94 47,930.14
02/25/2002 Kolupar, Tammy 1 2.00 2.00 47,932.14
02/26/2002 Kolupar, Tammy Photocopies 28 0.15 4.20 47,936.34
02/28/2002 Kolupar, Tammy conf w pme re strateg... 0.5 145.00 72.50 438,008.84
03/01/2002 Kolupar, Tammy conf w pme re hearin... 0.4 145.00 58.00 48,066.84
03/31/2002 1823 Kolupar, Tammy 1,145.50 49,212,34
04/05/2002 Kolupar, Tammy Faxes 14 0.50 7.00 49,219.34
04/12/2002 Kolupar, Tammy Faxes 1 0.50 0.50 49,219.84
04/23/2002 Kolupar, Tammy Faxes 0.50 1.50 49.221.34
04/24/2002 Kolupar, Tammy Conference with Atty... 0.2 145.00 29.00 49,250.34
04/25/2002 Kolupar, Tammy Motion Hearing Tran... 107.25 107.25 49,357.59
04/29/2002 Kolupar, Tammy transcript-Tudge Coo... 10.50 10.50 49.368.09
04/30/2002 Kolupar, Tammy Conference with Arty... 1 145.00 145.00 49,513.09
05/08/2002 1837 Kolupar, Tammy 3,132.00 52,645.09
05/08/2002 Kolupar, Tammy Reply Brief preparati... 04 145.00 58.00 52,703.0%
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LISKO & ERSPAMER, S.C. Invoice
SUNSET PLAZA, SUITE 201 !
W229 N1433 WESTWOOD DRIVE DATE INVOICE# -
WAUKESHA, W1 53186-1183 4710/2000 106

TO:

Tammy Kolupar

c/o Sue Kolupar DUE DATE

1225 S. 93rd Street

| \

DATE ; DESCRIPTION HOURS E RATE . TOTAL 7
3/24/2000 : Preparation of pleadings 1.9 145.00 27550
3/27/2000  Preparation of pleadings 1 145,00 145.00
3/28/2000 i Legal research; outline summons and complaint 141 145.00 203.00 .
3/29/2000 ; Preparation of summons and complaint; file at clerk of 6.1 145.00 884.50

| courts ‘ ‘
2/21/2000 . Conference with David Lisko; review file materials; legal 24 145.00 348.00
| research on Wisconsin Administrative Code and federal '
. odometer statute
Total $1,856.00




LISKO & ERSPAMER, S.C. lnvo i ce
SUNSET PLAZA, SUITE 201 ‘
W229 N1433 WESTWOOD DRIVE DATE INVOICE# |
WAUKESHA, WI 53186-1183 13172001 1749 ‘
TO:
Tammy Kolupar
¢/o Sue Kolupar DUE DATE
1225 S. 93rd Street
West Allis, W1 53214 1/31/2001
DATE DESCRIPTION HOURS RATE TOTAL
12/20/2000 Time-legal research computer research, research on West 1.4 145.00 203.00
Premise i
| 12/26/2000 Time-review deposition transcript 0.5 145.00 72.50
+ 12/29/2000 Time-review depositions transcript-review document 0.6 145.00 87.00
i requesis-letter from Atty Gutenkunst
i 1/3/2001 Time-review deposition with Mr. Vanderveldt 13 145.00 188.50
I'1/19/2001 Time-preparation of interrogatories and document 1.6 145.00 232.00
requests
!
{
|
i
: Total $783.00




LISKO & ERSPAMER, S.C. I nvo i ce
SUNSET PLAZA, SUITE 201
W229 N1433 WESTWQOD DRIVE DATE INVOICE #
WAUKESHA, W1 53186-1183 212912001 1763
TO:
Tammy Kolupar
c/o Sue Kolupar DUE DATE |
1225 8. 93rd Street :
West Allis, WI 53214 22212001 i
DATE DESCRIPTION HOURS RATE TOTAL
3/29/2000 : Filing Fee 186.00 186.00 |
6/1/2000 ' Process Fee 15.00 15.00
- 8/31/2000 - meter 0.85 0.85
8/31/2000 - expense reimbursement 5.89 5.89
9/13/2000 - Mileage and parking 0.00 0.00
- 5/13/2000 ‘ Mileage 0.00 0.00
12/19/2000 i Mileage and parking 0.00 0.00
12/19/2000 .Mileage 0.00 0.00
12/22/2000 - Transcript of Tammy Kolupar 206.90 206.90
12/28/2000 i Vanderveldt Deposition 939.10 939.10
12/29/2000 ‘ Mileage and Parking 7.58 7.58
12/29/2000 I Mileage ' 1.60 1.60
12/25/2000 : Susan Kolupar Transcript 74.80 74.80
1/24/2001 Transcript Fee 95.20 95.20
2/6/2001 . Investigation - Locate Iven Streckel 160.00 160.00
2/6/2001 ' R. Thompson depo 52470 524.70
- Total Reimbursable Expenses 2,217.62
} Total $2,217.62




LISKO & ERSPAMER, S.C. I nvo i ce
SUNSET PLAZA, SUITE 201
W229 N1433 WESTWOOD DRIVE DATE INVOICE #
WAUKESHA, WI 53186-1183
2/22/2001 1765
TO:
Tammy Kolupar ,
¢/o Sue Kolupar DUE DATE |
1225 8. 93rd Street
West Allis, WI 53214 212212001
DATE DESCRIPTION HOURS ) RATE TOTAL
2/21/2000 _ Conference with David Lisko; review file materials; legal 2.4 E 145.00 348.00
"research on Wisconsin Administrative Code and federal t
' odometer statute S
3/24/2000 | Preparation of pleadings 19, 145.00 275.50
3/27/2000 : Preparation of pleadings 1. 145.00 145.00
3/28/2000 Legal research; outline summons and complaint 1.4 ' 145.00 203.00
3/29/2000 - Preparation of summons and complaint; file at clerk of 6.1 145.00 884.50
courts ;
4/26/2000 . Conference with assistant regarding skip trace on Mr. 05° 145.00 72.50
 Thompson :
4/27/2000 . Follow up with assistant with information from Mr. 04 145.00 58.00
, Kitzke. i i
5/2/2000 : Telephone conference with Attorney Gutenkunst; legal 1.1: 145.00 159.50
'research on change of venue motion, i
| 5/7/2000 ' Begin preparation of materials in opposition to venue 0.8 145.00 116.00
motion. .
5/9/2000 _Telephone conference with Susan; preparation of brief on ! 23 145.00 333.50
: venue issue. i :
5/11/2060 Research on corporate status of Wilde Pontiac and Wilde t 04, 145.00 58.00
Toyota. ! q
5/22/2000 Review pleadings. | 04 145.00 58.00
6/2/2000 Preparation of letter to Judge Malmstadt; legal research. | 1.3, 145.00 188.50
6/5/2000 Deliver letter to Judge Malmstadt. ! 0.6 145.00 87.00
6/6/2000 Attend and argue venue motion before Judge Malmstadt. | 1.2, 145.00 174.00
6/28/2000 Preparation of long Ietter to Judge Malmstadt regarding 12 145,00 174.00
venue motion. ‘ |
6/30/2000 File venue letter in circuit court. ! 0.3! 145.00 | 43.50
; 71812000 ' Calendar scheduling conference date i 0.2 145.00 29.00
17/10/2000 - Letter to Judge Malmstadt with proof of service i 0.2. 145.00 25.00
71172000 Letter to Attorney Gutenkunst; notice of deposition with 0.6 145.00 87.00
document request l _
8/2/2000 Telephone conference with Attorney Gutenkunst ! 03, 145.00 43.50
i |
Total

Page 1




LISKO & ERSPAMER, S.C.

Invoice
SUNSET PLAZA, SUITE 201

W229 N1433 WESTWOOD DRIVE [ DATE INVOICE #
WAUKESHA, WI 53186-1183 |

2/22/2001 1765

TO:

Tammy Kolupar 5
¢/0 Sue Kolupar DUE DATE
1225 5. 93rd Street

West Allis, WI 53214

2/2212001
j DATE ‘ DESCRIPTION HOURS RATE TOTAL
| 8/3/2000 Prepare for deposition; attend and conduct deposition of 23 145.00 333.50
Sandy Anderson-Payne f
: 8/8/2000 Travel to Milwaukee County Courthouse; attend 13° 145.00 188.50
| Scheduling Conference
{ 8/16/2000 Conference with Tammy and Sue Kolupar; telephone 325, 145.00 471.25
conference with Attorney Sawyer Gutenkunst :
| 8/18/2000 Letter to Attorney Gutenkunst 0.3, 145.00 43.50
: 8/21/2000 Telephone conference with Sue Kolupar 0.3 . 145.00 4350
1 9/15/2000 ! Conference with Stan Runayn (expert). 04 145.00 58.00
1 9/19/2000 Preparaticn of motion regarding discovery. 1.1, 145.00 159.50
- 9/21/2000 Review correspondence from Attormey Gutenkunst; 0.4 145.00 58.00 -
; conference with Denise Rebholz. : ‘
* 9/25/2000 ! Appear in Judge Malmstadt's court for motion to compel; l: 145.00 145.00
; ! travel to courthouse.
9/26/2000 i ' Prepare order for Judge Malmstadt's signature; letter to 1.1 145.00 159.50
: Judge Malmstadt; lerter to Attorney Gutenkunst; review
i | correspondence. ;
: 11/6/2000 3 Preparation of witness list. 1.2 145.00 174,00
- 11/13/2000 ' Review correspondence; telephone conference with Judge 0.6 145.00 87.00
: i Malmstadt's clerk for hearing date. :
11/17/2000  Preparation of motion for discovery sanctions; telephone L1 145.00 159.50
: 1 conference with Judge Malmstadt's clerk; telephone 5
’ ' conference with Attomey Atinski; review
: . correspondence.
11/17/2000 ; Preparation of letter 1o Mr. Atinsky; review 03 145.00 43,50
5 " correspondence.
11/22/2000 ' Preparation of materials regarding discovery motion; 2.1 145.00 304.50
'review brief, motion, affidavit and letter from Afttorney :
: i Gutenkunst.
S 112772000 - Appearance before Judge Malmstadt on motion for 1.9, 145.00 275.50
: discovery sanctions; conference with David J Lisko; ' '
preparation for motion.

' Total

Page 2



LISKO & ERSPAMER, S.C. I :
nvoice
SUNSET PLAZA, SUITE 201 :
W229 N1433 WESTWOOD DRIVE DATE | INVOICE# |
WAUKESHA, WI 53186-1183 02212001 [ 1765
TO: '
Tammy Kolupar I
c/o Sue Kolupar DUE DATE |
1225 8. 53rd Street 3
West Allis, WI 53214 212212001 |
|
DATE ‘ DESCRIPTION HOURS . RATE TOTAL
12/8/2000 | Preparation of clients fro deposition; review documents 5 145.00 725.00
 received from defendants. : i
12/11/2000 i Preparation for depositions of Mr. Vanderveldt and Ms. 5.3 145.00 768.50
| Kolupar. e ;
12/12/2000 | Conduct depositions of Mr. Vanderveldt and Ms. 7.1, 145.00 1,025.50
i Kolupar; conference with client in preparation of : i
! deposition. i
12/13/2000 . Preparation of interrogatories and requests to admit. 0.9 145.00 130.50
12/14/2000 . Telephone conference with Judge Malmstadt's clerk; 0.8 145.00 116.00
: telephone conference with Judge Malmstadt's court '
' reporter; conference with David J. Lisko.
12/15/2000 ' Research on Mr. Thompson. 0.8 145.00 116.00
12/15/2000 | Conference with Judge Malmstadt's clerk. 0.2 145.00 | 29.00
12/18/2000 ' Conference with Sue Xolupar; preparation of long letter 0.7 145.00 ! 101.50
to Judge Malmstadt. : :
12/19/2000 - Conference with Sue Kolupar; ravel to Cramer, Multhauf 24 145.00 ‘ 348.00
- & Hammes; atiend deposition of Sue Kolupar. : t
|
i i | 5
i ; i
! | | !
: : | !
i i | i
: ! ‘: ;
| 3?
| | ?
|
i i .
i i j
, ! ]
Total $9,635.25
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LISKO & ERSPAMER, S.C. Invoice
SUNSET PLAZA, SUITE 201

W229 N1433 WESTWOOD DRIVE DATE INVOICE# |
WAUKESHA, WI 53186-1183 I -

TO:

Tammy Kolupar

c/o Sue Kolupar DUE DATE
1225 8. 93rd Street

West Allis, W1 53214

3/31/2001 i
i
] DATE ; DESCRIPTION HOURS | RATE TOTAL
' 1/22/2001 ' Letter to Atty. Gutenkunst 03" 145.00 43.50
 2/1/2001 Preparation for Thompson deposition; conference with 23 145.00 333.50
; | Atty, Lisko '
12/2/2001 : Preparation for deposition; conduct deposition of Mr. 58 - 145.00 841.00
; I Thormpson; travel
12/6/2001 | Check with CCAP re status; review transcript of hearing. 0.7 145.00 101.50
2712001 i telephone conference Tammy; Preparation of Requests to 1.9 145.00 27550
‘ ! Admit; letter to Atty. Gutenkunst ‘
_2/8/2001 | Preparation of Requests for Admission 1.7 145.00 246,50
+ 2/8/2001 ' Letter to Judge Malmstadt with modified order; review 1.1 145.00 159.50
: | transcript; review correspondence and proposed order
: l from Atry. Gutenkunst.
: 2/11/2001 | Deposition preparation 038 145.00 116.00
1211212001 i Deposition preparation; conduct depositions of Pat 52 145.00 754.00
: ! Donahue and Sharon Bloom.
- 2/13/2001 % Telephone Conference with client 0.3 145.00 43.50
: 2/13/2001 ! Draft responses to 3rd Requests for Production of 0.7 145.00 101.50
: . Documents and letter to Atty. Gutenkunst,
; 2/22/2001 { Deposition preparation with client and DIL to outline and 19 145.00 275.50
| prepare for Zanella deposition.
- 212372001 . Deposition preparation with client and Atty. Lisko; 4.23 145.00 616.25
: i participate in deposition of Joe Zanella '
2/26/2001 " Review correspondence- Atty. Gutenkunst; Letter to 0.3 145.00 72.50
: _Atty. Gutenkunst
2/27/2001 . Forward interrogatory answers to client; review and 1.6 145.00 232.00
‘ - modify; preparation of itemization of special damages
. 3/1/2001 , Review transcript of Donahue deposition; review 2.4 145.00 348.00
; : documents received from Wilde; review Randall
‘ ! Thompson deposition; conference with Atty. Lisko.
3/2/2001 - Preparation of Motion 0.6 145,00 87.00
3/5/2001 “Preparation of Affidavit and Motion i 2.7 145.00 391.50
3/6/2001 " Preparation of lewter brief and letter 3 145.00 435.00
!

' Total

Page 1



LISKO & ERSPAMER, S.C.

Invoice
SUNSET PLAZA, SUITE 201 :
W229 N1433 WESTWOOD DRIVE DATE INVOICE # l
WAUKESHA, WI 53186-1183 373112001 1778
TO:
Tammy Kolupar ;
c/o Sue Kolupar . DUE DATE
1225 8. 93rd Street
DATE DESCRIPTION HOURS RATE TOTAL _
3/7/2001 Final Preparation of default judgment motion, letter brief 54 145.00 783.00
and affidavit; select documents; review letter; forward to
Judge Crivello, judge Malmstadt, Atty Gutenkunst and |
Atty Atinsky. :
3/13/2001 Telephone conference with Atty. Frank Crivello, 0.4 145.00 58.00
i
i
|
|
i
1
i
;
E i
i !
Total $6,314.75
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LISKO & ERSPAMER, S.C. I :
nvoice
SUNSET PLAZA, SUITE 201
W229 N1433 WESTWOOD DRIVE DATE INVOICE # !
WAUKESHA, W1 53186-1183 i
5/22/2001 1795 ;
i
TO: |
Tammy Kolupar |
c/o Sue Kolupar
1225 8. 93rd Street DUE DATE
West Allis, WI 53214 5/22/2001
DATE DESCRIPTION HOURS RATE TOTAL
4/4/2001 Review summary judgment motion from Atty. 0.7 145.00 101.50
Gutenkunst, letter '
 4/4/2001 Legal Research 0.5 145.00 72.50
| 4/10/2001 ! Telephone conference with Judge Malmstadt's clerk; 13- 145.00 188.50
{ | Preparation of Findings of Fact and conclusions of law . ;}
' (proposed) for pretrial submissions. ; ;
i 4/12/2001 | Preparation of pretrial report. 1.1 145.00 159.50
! 4/13/2001 j Preparation of proposed Findings of Fact Conclusions of 2.6, 145.00 377.00 !
: ‘Law :
' 4/24/2001 { Pretrial report and pleadings from Atty. Gutenkunst, legal 0.9 145.00 130.50 .
; | research to prep for pretrial ’ |
; 4/25/2001 | Appear in Judge Malmstadt's court for pretrial; legal 24 145.00 348.00 .
, | research at law library : :
1 4/26/2001 | Telephone conference with Reserve Judge Crivello and 0.6 145.00 87.00 |
; representatives from Atinsky and Gutenkunst re:
: rescheduling, ;
1 5/1/2001 ' Law review on statute of limitation issue. 0.6 145.00 87.00 |
- 5/1/2001 | Telephone with Hon. Will Zick re: mediation dates; letter 0.6 145.00 87.00 '
Jf . to other attorneys. : '
1 5/2/2001 * Legal research; preparation of brief in opposition to 1.7 145.00 246,50 |
‘ - summary judgment motion. i
£ 51712001  Letter to Judge Malmstadt with exhibit list. 0.4 145.00 58.00
. 5/10/2001 | Legal research 14 145.00 203.00 |
. 5/11/2001 " Preparation of brief 3. 145.00 435.00 |
. 5/14/2001 . Preparation of brief in opposition to sbmmary judgment 3.6 145.00 812.00 '
: "motion. Legal research; review deposition transcripts ;
©3/15/2001 Legal research; preparation of brief, affidavit of Tammy 7.4 145.00 1,073.0¢ '
: Kolupar; Affidavit of Atty. Erspamer; and letter to Judge -
Mamstadt; telephone conferences with Sue Kolupar;
telephone conference with Tammy Kolupar
Total

Page 1




LISKO & ERSPAMER, S.C.

Invoice
SUNSET PLAZA, SUITE 201
W229 N1433 WESTWOOD DRIVE DATE INVOICE # |
- |
WAUKESHA, WI 53186-1183 < 71272001 95
TO:
Tammy Kolupar
</o Sue Kolupar DUE DATE
1225 S. 93rd Street
DATE DESCRIPTION HOURS RATE TOTAL !
i 5/16/2001 File brief in opposition with Judge Mamstadt's clerk; 1.3 145.00 188.50 i
: conference with clerk; letter of ot Judge Malmstadt ;
' conference with Atty. Lisko; select deposition pages to '
: send as excerpts i
: |
+ !
|
; i
‘ i \
| |
: !
' i
!
. Total $4,654.50
| 4

Page 2
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LISKO & ERSPAMER, S.C. I nvo ic e
SUNSET PLAZA, SUITE 201
W229 N1433 WESTWOOD DRIVE DATE INVOICE #
WAUKESHA, WI 53186-1183 6/18/2001 1803
TO:
Tammy Kolupar .
¢/o Sue Kolupar | DUE DATE
1225 S. 93rd Street !
West Allis, WI 53214 t 6/18/2001
i | = i
! DATE ! DESCRIPTION HOURS l RATE TOTAL i
1 5/18/2001 { Letter 10 Reserve Judge Crivello with supporting 26 145.00 377.00 :
i | documents I ‘
; 5/23/2001 ! Review correspondence from Atty. Gutenkunst, review 26 145.00 377.60
{ and select file materials, telephone conference with Sue P
| Kolupar :
+5/24/2001 | Draft affidavit; conference with Atty. Lisko to prepare 58 145.00 841.00
‘ | arguments; travel to Frank Crivello's office; Hearing on .
 discovery motions; conference with Tammy Kolupar
+ 5/25/2001 l Internet research to locate witness; review documents 15, 145.00 217.50
: i from client; telephone conferences with Tammy and !
; : Susan Kolupar. Conference with d.r. re: register of deeds.
- 5/30/2001 i Travel to Milwaukee County Courthouse; Obtain 1.2° 145.00 174.00
: ; documents from clerk of Circuit Court.
: 5/31/2001 i Respond to letter from Ms. Gutenkunst; 0.7. 145.00 101.50 -
' 6/172001 ; Obtain records at register of deeds. 1.1 145.00 15950 -
6/5/2001 Preparation of Amended document list; Attn: to file re: 09 145.00 130.50 .
_ i contact with contact with investigator.
6/6/2001 : Review document disclosure; forward with letter to Judge 1 145.00 145.00
: | Mamstadt; telephone conference with client; review :
! correspondence from Ms. Gutenkunst.
1 6/6/2001 i Telephone conference with Sue Kolupar 145.00 145.00
-6/11/2001 i Telephone conference with Sue Kolupar 03 145.00 43.50
6/12/2001 | Begin preparation for summary judgement hearing; 2.1, 145.00 304.50
’ | review briefs, affidavits and deposition transcripts. : .
6/13/2001 i Travel to Milwaukee Co. Courthouse; conduct summary 1.6 145.00 232.00
| judgment hearing before Judge Malmstadt
$3,243.00

Total




LISKO & ERSPAMER, S.C. Invoice
SUNSET PLAZA, SUITE 201

W229 N1433 WESTWOOD DRIVE DATE | INVOICE#
WAUKESHA, WI 53186-1183 . 1205

TO:

Tammy Kelupar . _
c¢/o Sue Kolupar : ! DUE DATE
1225 8. 93rd Street !
West Allis, WI 53214 :

712412001
DATE DESCRIPTION HOURS E RATE TOTAL
6/11/2001 Telephone conference to Scott of Hawk 02. 145.00 259.00
6/12/2001 Telephone with client. 03 145.00 43.50

6/14/2001 | Review correspondence from Atty. Gutenkunst, 2.1 145.00 304.50
conference with Atty. Lisko, telephone conference to v
Hawk Unlirnited, letter to Ms. Gutenkuns, telephone
conference with Mr. Kurczewski, letter to Mr.
I Kurczewski, conference with Mr. Kurczewski..
6/15/2001 telephone conference with Sue Kolupar, telephone 2.4 145.00 348.00
conferenice with Sue Kolupar, telephone conference with
client, preparation of amended witness list, preparation of
amended itemization of special damages, letter to Ms.
i Gutenkunst re: Amy Mueller deposition.
6/25/2001 | Telephone conference with Susan Kolupar, letter to Atty L1 145.00 159.50
i Gutenkunst, conference with Anty. Lisko, review
I correspondence from Ms. Gutenkunst,

6/27/2001 ' Letter to Ms. Gutenkunst. 0.3 145.00 43.50

6/29/2001 Modify letter; telephone conference with Mr, Kurczevski/ 035 145.00 72.50

71212001 Telephone conference with client, contact Ms. Amy 0.7 145.00 101.50
. Huber, .

7152001 . telephone conference with Tammy Kolupar, telephone 1.5 145.00 217.50

- conference with Ms. Amy Huber, preparation of
; subpoena and Notice of Deposition., attention 1o file re:
- process server and court reporter.

7/6/2001 : Telephone conference with Ms. Huber, preparation of 1.4 145.00 203.00
outline for deposition. .
7/9/2001 * Preparation for deposition; conduct deposition of Amy 1.9 145.00 275.50
. Mueller Huber, conference with DIL.
7/10/2001 . Review correspondence and proposed order, draft letter 0.6 145.00 87.00
“to Fmak Crivello. :
71142001 Letter to Ms. Gutenkunst re:order, letter to Ms 0.6 145.00 87.00 E

Gutenkunst re: deposition of
of used car manager. -
/1272001 Letter to Frank Holland 0.3 145.00 43.50

Total

Page 1



LISKO & ERSPAMER, S.C.

SUNSET PLAZA, SUITE 201
W229 N1433 WESTWOOD DRIVE
WAUKESHA, WI 53186-1183

Invoice

T DATE [ INVOICE #

Page 2

l 7/24/2001 1805
TO: §
Tammy Kolupar i :
c/o Sue Kolupar ! DUE DATE |
1225 S. 93rd Street i
West Allis, WI 53214 , 212412001
i:
i
{
DATE DESCRIPTION HOURS RATE r TOTAL
. 7/13/2001 Conference with staff at Halm-Jilek to obtain hearing 0.5 145.00 | 72.50
. transcript. l i
7/17/2001 Preparation for hearing before special referee Frank 2.6 145.00 ! 377.00
Crivello; attend and participate at hearing. j ;
. 7/1972001 Preparation of mediation summary 0.3 145.00 l 43.50
- 7/20/2001 Review correspondence and proposed order 0.3 145.00 : 43.50
7/23/2001 Telephone conference with client, letter to Judge 2 14500 |- 290.00 |
Crivello, preparation of Response to Wilde's 4th set of f
document requests; review documents and select. :
|
|
|
i
i
|
i
i
1
;
1
]
!
i
~
i
:
Total $2,842.00




LISKO & ERSPAMER, S.C.
SUNSET PLAZA, SUITE 201

Invoice

W229 N1433 WESTWOOD DRIVE DATE INVOICE # :
WAUKESHA, W] 53186-1183 12/31/2001 1824 !
]
TO:
Tammy Kolupar
¢/o Sue Kolupa.r DUE DATE
1225 8. 93rd Street
West Allis, W1 53214 12/5/2001
I -
| DATE DESCRIPTION HOURS | RATE TOTAL
| 7/24/2001 + Preparation of mediation summary and final preparation R 145.00 449.50
‘ of responses to 4th set of document requests j .
| 7/25/2001 Preparation of mediation summary-select deposition 4.6 145.00 667.00
%  transcripts and exhibits-review and modify-deliver to b
11 Judge Zick :
: 7/26/2001 _Draft letter to Judge Crivello-review transcript; forward 2.2 145.00 319.00
i - mediation summary to Atty, Gutenkunst and Atinsky
712712001 Conference with Tamny and Sue Kolupar; travel to 4.7 145.00 681.50
Kramer office; participate in mediation with Judge Willis
- Zick; preparation of subpoenas and notices of deposition
; re: Jamey Gleason
1 7/30/2001 _Amend notices of depositions re: Dexter White and 2.6 145.00 377.00
: Jamey Robbins, telephone conference with Jamey
Robbing; review case file at courthouse ; conference with
' Mr. Danielson, process server i
7/31/2001 . Preparation for deposition; deposition for Mr. Dexter 3.6 145.00 522.00
: . White; preparation for deposition and conduct deposition i
) - of Ms. Robbins; telephone with client
. 8/1/2001 “Telephone conference with Sue Kolupar; telephone 0.9 145.00 130.50
{ ' conference with Tammy Kolupar; review correspondence
' -and new proposed order from Atty. Gutenkunst. I
; 8/6/2001 : Letter to Mr. Crivello 0.4 145.00 58.00
- 8/9/2001 Preparation of subpoena and notice of deposition re: 03 145.00 72.50
'Brad Bravn !
8/9/2001 Telephone conference to Mr. Braun; telephone i 0.9 145.00 130.50
conference with Mr. Baisden; telephone conference with
Process server
' 8/10/2001 . Letter to Judge Crivello; letter to Atry. Gutenkunst; 4.8 145.00 696.00
“1elephone conference with Atty. Habeck; preparation of
amended Notice of Deposition of Mr. Braun with letter to ;
counsel; telephone conference with Mr. Braun; travel to
Griffin Ford; conduct deposition of Mr. Braun;
- conference with Atty. Lisko

Page 1

Total




LISKO & ERSPAMER, S.C. Invoi ce
SUNSET PLAZA, SUITE 201
W229 N1433 WESTWOOD DRIVE DATE INVOICE #
WAUKESHA, WI 53186-1183 22001 | 1824
TO:
Tammy Kolupar _
c/o Sue Kolupar DUE DATE
1225 S. 93rd Street :
West Allis, WI 53214 : 12/5/2001
i
DATE DESCRIPTION HOURS RATE TOTAL |
8/13/2001 [ Participate in telephonic conference with Judge Crivello 0.7 145.00 101.50 !
and Atty. Gutenkunst; conference with Atty. Lisko i !
8/16/2001 Preparation for hearing; travel to Atty. Crivello's office; 26: 145.00 377.00
attend hearing |
8/17/2001 Letter to Atty. Crivello 0.3 i 145.00 43.50
8/28/2001 Letterre: Atty. Gutenkunst's proposed order; letter re: 0.8, 145.00 116.00
source of Florida DOT documents; telephone conference !
with Sue Kolupar i .
9/10/2001 Telephone conference with Sue Kolupar; Letter to Mr. 0.6 ‘ 145.00 87.00
Crivello i
9/11/2001 Travel to Milwaukee Courty Courthouse for pretrial; 2.1 i 145.00 304.50
reveiw correspondence and documents from Atty. 5
Gutenkunst; memo re: calendar pretrial; schedule !
continued mediation, ;
9/13/2001 i Telephone conference with Judge Zick, Atty. Gutenkunst 04! 145.00 58.00
jand Atty, Atinsky's office to schedule mediation. :
9/28/2001 i Review letter; order and invoice from Judge Crivello 0.3: 143.00 43.50
9/14/2001 Letter to Mr. Crivello 0.3, 14500 43.50
11/9/2001 Telephone conference with Atty. Criveilo 0.3: 145.00 ! 43.50
11/25/2001 Outline witness testimony 1.1} 14500 | 159.50
11/12/2001 i Letter on damages and remedies; letter on Florida; 2.6 145.00 377.00
i | emissions regulations :
) 1142172001 i Preparation of updated mediation summary letter for 1.8 145.00 261.00
{ 1 Judge Zick; conference with Atty, Lisko; review ‘ |
| - deposition transcript i
1 11/26/2001 - Telephone conference with Tammy; telephone 2.1 145.00 304.50
I ; conference with Sue; select and photocopy deposition X j
: ! transeripts; preparation of updated mediation summary; :
: “deliver to Judge Zick with deposition transcript. :
11/27/2001 Travel to Cramer Law Oftice; participate in mediation 4. 145.00 580.00
‘ . with Reserve Judge Willis Zick i
- 11/28/2001 * Preparation of offer of settlement; conference with Atty. 1.3, 143.00 188.50

|

- Lisko; begin to outline testimony

Page 2
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LISKO & ERSPAMER, S.C.

=
Invoice
SUNSET PLAZA, SUITE 201
W229 N1433 WESTWOOD DRIVE DATE INVOICE #
WAUKESHA, WI 53186-1183 1273112001 T2e
TO:
Tammy Kolupar
c/o Sue Kolupar DUE DATE
1225 8. 931d Sweet
West Allis, W1 53214 12/5/2001
DATE DESCRIPTION HOURS RATE TOTAL
12/5/2001 Attend pretrial before Judge Cooper; travel to courthouse 1.4 , 145.00 203.00
12/6/2001 Telephone conference with Judge Zick; conference with 0.5 145.00 72.50
Atty. Lisko L
12/12/2001 Telephone conference with Judge Cooper's clerk; review 0.4 145.00 58.00
correspondence ‘
12/26/2001 Final reveiw and modifications of letter with attachments 0.4 145.00 58.00
to Judge Coper
12/27/2001 Telephone conference with Tammy re: settlement offer 0.3 145.00 43.50
12/14/2001 Review comrespondence from Atty. Gutenkunst and offers 1.1 145.00 159.50
of judgment; extensive review of statute re: offer :
12/17/2001 Telephone conference with Atty, Crivello 03 145.00 43.50
12/21/2001 Letter to Judge Cooper; telephone conference with 2.8 145.00 406.00
scheduling clerk; preparation of default motion.
i i
i
; |
|
i
- Total $8,236.00
|
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LISKO & ERSPAMER, S.C. l nvo ‘i ce
SUNSET PLAZA, SUITE 201
W229 N1433 WESTWOOD DRIVE DATE INVOICE #
WAUKESHA, WI 53186-1183 3/31/2002 1825
TO:
Tammy Kolupar r
c/o Sue Kolupar ! BUE DATE
1225 8. 93rd Street
West Allis, W1 53214 212672002
i DATE I DESCRIPTION HOURS RATE TOTAL
1 '
: 1/4/2002 | Conference with Judge Cooper's clerk to schedule default 0.3 145.00 43.50
: | judgment motion; preparation of default motion.
C1/11/2002 | Preparation of motion and affidavit in support of default - 11 145.00 159.50
 as to Randall Thompson '
§ 242212002 | Preparation for hearing 0.5 145.00 72.50
£ 2/24/2002 ' Preparation for bearing outline argument 0.6 145.00 87.00
21252002 , Travel to Milwaukee Co. Courthouse; conference with 2 145.00 290.00
; : Taramy; argue motion before Judge Thomas Cooper; ;
i Review schedule order and motion pleadings-additional :
: ; preparation ,
. 2/28/2002 ! Conference with Atty. Lisko; re: proof needed (witnesses 0.7 14500 | 101.50
‘ : and documents for 05/13/02 hearing.) ;
3/1/2002 : Conference with Atty. Lisko re: resolving remaining 0.7 145.00 101.50
‘ { issues in case ;
3/4/2002 " Telephone conference with client; telephone conference 1.5 145.00 217.50
'to Atty. Kobriger; telephone conference client; Telephone E
| conference with Judge Cooper's clerk; Letter to Mr. |
; " Kobriger. |
i 3/8/2002 ' Telephone conference with Judge Malmstadt's clerk; 05 145.00 72.50
7 . telephone conference with Court-Admin. Office
; |
; l
|
|
i
\
|

" Total $1,145.30




LISKO & ERSPAMER, S.C.

Invoice
SUNSET PLAZA, SUITE 201 |
W229 N1433 WESTWOOD DRIVE DATE INVOICE#
WAUKESHA, WI 53186-1183 002 -
TO:
Tammy Kolupar
c/o Sue Kolupar DUE DATE
1225 8. 93rd Street
West Allis, W1 53214 5/8/2002
DATE DESCRIPTION HOURS RATE TOTAL
4/8/2002 Preparation of letter, document request and proposed 0.9 145.00 130.50
order. Letter to client -~
4/9/2002 Review and revise letter to Judge Cooper, proposed 0.4 145.00 58.00
default order, and document request
4/16/2002 Eetter to Judge Cooper 0.3 145.00 43.50
4/22/2002 Long telephone with Atty. Towers; memo, Telephone 0.7 145.00 101.50
conference to Atty. Towers
4/23/2002 Review correspondence from Atty, Atinsky and Atty. 0.7 145.00 101.50
Gutenkunst; reivew clerk's minutes from 2/25/02 hearing
from CCAP
4/24/2002 Telephone conference with Judge Cooper's court reporter; 0.8 145.00 116.00
telephone conference to Judge Malmstadt's reporter.
Conference with Atty. Lisko.
4/25/2002 Telephone conference with Atty. Larry Towers; Research 0.4 145.00 58.00
on remedies; reveiw hearing transcript,
4/29/2002 Telephone conference with client. 0.3 145.00 43.50
4/30/2002 Conference with Atty. Towers-started outline of brief, 37 145.00 536.50
letter to Aity. Kobriger
5/1/2002 Telephone conference with Atty. Towers; reveiw draft of 0.6 145.00 87.00
affidavit
5/6/2002 Prep. of petition 23 145.00 333.50
5/7/2002 Prep. of brief 1.1 145.00 159.50
5/8/2002 Prep. of brief 43 145.00 623.50
5/9/2002 Briefing 5.1 145.00 739.50
Total $3,132.00




APPENDIX 19




STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE COUNTY

TAMMY KOLUPAR,
Plaintiff,
Case No. 00-CV-2571
VS, Case Code: 30703

WILDE PONTIAC, CADILLAC, INC.
and RANDALL THOMPSON,

Defendants.

AFFIDAVIT OF LAURA MARTINCO

STATE OF WISCONSIN )
}ss
WAUKESHA COUNTY )

LAURA MARTINCO, being first duly sworn, deposes and states:
1. That I am employed by Lisko & Erspamer, S.C as a bookkeeper.

2. That [ am responsible for financial records and billing records of

Lisko & Erspamer, S.C.

3. Thar artached hereto is a true and accurate copy of the billing filed
with the Court and served upon defense counsel during the week before the May

13-14, 2002 bench trial.

4, That after Attorney Gurenkunst (representing defendant, Wilde



Pontiac) asserted that said statement contained duplicate billings, I was asked 10

review said statement .

5. That I performed a reconciliation of said statement as follows:

Statement Balance 52,703.09
FEES Invoice # 1749 783.00

Invoice # 1765 9,635.25

Invoice # 1778 6,314.75

Invoice # 1795 4 654.50

Invoice # 1803 3,248.00

Invoice # 1805 2,842.00

Invoice # 1824 8,236.00

Invoice# 1825 1,145.50

Invoice# 1837 3,132.00

Statement charges 851.50

TOTAL FEES: 40842.50
COSTS

Invoice # 1763 2,217.62

Statement charges 8,456.00

TOTAL COSTS: 10,673.62
Duplicate Invoice (#106) 1,856.00

(Not included in fees or costs)

Hourly rate billed at $195.00, should be
$145.00: Difference of $165.00)

(11/26/01, 11/28/01, 12/26/01 DJL) 165.00
PAYMENTS:
Client payments (834.03)
6. That the correct amount owed for attorneys fees as demonstrated by

said reconciliadon is $40842.50.

7. That the correct amount owed for litigation expenses as



demonstrated by said reconciliation is $10,673.62.

Dated at Waukesha, Wisconsin, this -2/ ¥ day of June, 2002

‘Laura Martinco

Subscribed and sworn to before me
this Zﬁday of June, 2002.

ol

N{ary Public, State of Wisconsin
My Commission: __[ 5
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' STATE OF WISCONSIN e CIRCUIT COURT - ° MILWAUKEE COUNT

o

-7 ' f | ' :
" . .
Plaintiti(s), CIVIL DIVISION SCHEDULING ORDE

iﬁ cases_ (D0 Y 005
Wit Peatras Cedilae T,

Defendani(s).

Pursuant to §802.10(3) & 802.11 Wis. Stats. and on the Court's own motion, IT IS HEREBY ORDERED:

o] . A copy of this Order shall be served with a copy of the compilaint on any additional party.

\/ GIJ‘I. The j?mirg of additional parties and any amendments to the pleadings shall be completed on or bek

| 2. Counsel shall provide in writing to opposing counsel: (1) the name and addresses of lay witnesses (with a b
statement as to theif t&stimony); (2) the names, addresses, and resumes together with a written report for each exg
j named: and (3) an itemized statement of damages claimed, including any special damage claims and permanency, of

before . 5

/G‘/ //1-8-00 __ byPlaintt /2.0 - 0O by Defendant by Third Pz

i?%"% Witnesses not timely named and described shait not be called as witnesses at trial, except for good cause shown.

[
4

/ 3. All dispositive pretrial motions shall be filed on or before 2-g-0/ and s
be accompanied by affidavits and/or legal memoranda in compliance with Local Rules #364 & 366. Any other pre
motion as to which the movant can reasonably expect an opposing party to have a differing view must also be suppor
by a memorandum of law with the authorities on which the movant relies, along with a brief statement of the facts

compliance with Local Rules #365 & #366.

\/L All discovery {except depositions for use at trial) shall be completed by 2 -5-0/7
Any motion to compel discovery not accompanied by the statement required by Local Rule #343 shall not

heard.

. ADR:

A. On or before . , the parties shall discuss the advisability of ADR agd if the pal
agrée on a method, the plaintiff shall so advise the court in writing. If the parties do not agree, each party must filé a k
stating a position on ADR, including any reasons why ADR is not appropriate. Upon receipt of said information, the ¢

ill order the ADR method agreed upon; if no agreement is reached, the court may order an ADR method (§802.12).
/[0 B. The parties shall complete mediation no later than 3- g-6/ "

g madiatorn ageaad.to by the padies, or 4 ), fMie 2.ck shall serve as mediator pursual

§802.12, Wis. Stats. The parties shall share equally the cost of the service providers fee. The parties and their attori
shall be present and participate in the mediation, with each corporate party represented by an individual with the auth
to negotiate a resolution in this matter. in the event either party appears at the mediation without full authority to nego
a resolution, the party may be ordered to pay all costs of the mediation.

‘4 A pretrial conference is set on L/ -C;] S - O/ at —ZDO . Counsel

will actually try the case must be present. The client must also appear unless counsel has full authority to act or the ¢
is readily available by phone.

A. Pretrial Report: On or before (/ = / f ~ O ] each party shall prepare and file with the co
pretrial report. The report must be signed by the attornef who will try the case (or a party personally, if not represe
by counsel). '

EXHIBIT

b




i
[
t
%

_CIVIL DIVISION SCHEDULING ORb.R ©

The Pretrial Re_b:-pljl: rmust inéludé the fetlowing: - .

A. A detailed summary of,ﬁ‘ﬁaf;gt_'sz of the cg’se, issues and theories of liability or defense and evidentiary \"
issues. The summary should not be longer than two pages. ' T
B. The identification of each trial witness and a specific summary (not exceeding one page per witness) of
the testimony of each witngss (lay and expert). : : L
C. A list of exhibits to be offered at trial. Plaintiff shall designate its exhibits using the numbers #1-100;
Defendant shall use the numbers #101-200. The exhibits shalf be marked and made available fér inspection

. .upon the request of any other party as of the filing of the Exhibit List. Exhibits not timely listed and made
available for inspection shalt not be used at trial, except for good cause shown, : '

D. A designation of all depositions or portions of depositions to be read into the record at trial as substantive
evidence. : . -
E. Jury trials—if a jury trial has been requested: (a) all proposed jury instructions [numbers only, unless
requesting modified or special instructions] (b} proposed verdict form (c) all motions i limine. [The proposed
verdict form and any modified or special instructions shall alsc be submitted on a 3.5 computer disk in
WordPerfect 5.1 or ASCII format.] R
F. Court trial-if a court trial has been requested, proposed Findings of Fact and Conclusions of law.
. G. In addition to completing a report, counsel are expected to confer and make good faith effort to
Yl settle the case. Counsal are also expected to arrive at stipulations that will save time during the trial.
' The Pretriai Report shall itemize any stipulations. ‘

~E
N Se—

Sanctions, which may include the dismissal of claims and defenses, may be imposed if a pretrial report is not filed. -

8. Jury fees must be paid in accordance with Local Rule #371 or the jury shall be deemed waived. Trial shall be
scheduled at the pretrial conference. -

S 9. No stipulations to an extension of time limits in this order will be permitted without consent of the court.

10. OTHER ORDERS:

T (oiJrs N S A 'A” 377 éf’ﬁa’gngf

/ -

FAILURE TO COMPLY WITH THE TERMS OF THIS ORDER SHALL BE CONSIDERED CAUSE FOR IMPOSING
SANCTIONS WHICH MAY INCLUDE THE DISMISSAL OF CLAIMS AND DEFENSES. See §804.12 and 805.03 Wis.

Stats.

Dated: f —¥- oo

3 I

!t [—’ﬁ/l

4
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BY THE COURT: -

!
/
!
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JASTROCH & LABARGE, S.C.

A PROFESSIONAL SERVICE CORPORATION

LEONARD A, JASTROCH ATTORNEYS AT LAW TELECOPIER 4 14-547-6195
GERALD L. LABARGE : P.0. BOX 1487

S — FREEDOM SQUARE
BRADLEY J. BLOGH 640 W. MORELAND BLVD,
AlLAN T. TARNOWSKI WAUKESHA, WISCONSIN 53:87-1487 ATTORNEY
WILLIAM S, PODCAN —_— PauL M, ERSPAMER
RANDALL M. ARONSON PHONE 414-547-261 1

DAVID J. LISKO
VIHGENT F, MEGNA
FPAUL M. ERSPAMER
KAREN M. APPEL
DOUGLAS C. GOEB

June 14, 1995

General Manager

Wilde Pontiac of Waukesha
1603 East Moreland Boulevard
Waukesha, Wisconsin 53186

Re: Tammy Kolupar Transaction Involving Randy Thompson
Date of Sale: March 28, 1994
Our File No. 37 862

Dear Sir:

This office represents Tammy Kolupar, who first purchased an automobile
from your dealership, a 1993 Pontiac Sunbird, in 1993, In March of 1994, your
then Sales Manager, Randy Thompson, suggested that she trade in the Pontiac
Sunbird for a 1985 Mercedes Benz 19E 4-door. Mr. Thompson indicated that Wilde
Pontiac was “just getting the Mercedes on the lot.”

Ms. Kolupar agreed to the trade-in arrangement suggested by Mr, Thompson,
brought in her Pontiac Sunbird to your dealership and picked up the Mercedes Benz
at your lot on March 30, 1994. She did not receive the title at the time she picked
up the vehicle and, in fact, did not receive the title until approximately April 4,
1994,

When she received the title, she saw that the vehicle had been titled in the
name of Mr. Thompson, and in fact did not appear to be a vehicle owned by Wilde
Pontiac at the time of the sale.

Shortly thereafter, the odometer on the vehicle stopped functioning. She
also developed problems with the transmission, brakes, an axle which she was told
had previously been bent, and non-functioning power windows. She had to
undergo substantial repair expenses at Berndt Classic Imports and spent hundreds
of dollars attempting to repair the vehicle. Despite this, she was unable to get the
vehicle to a point where it functioned reliably for her, which caused her to
uftimately give up and sell the vehicle for $2,000.00.



General Manager
June 14, 1995
Page 2

Ms. Kolupar reports that the Mercedes which she obtained from your lot on
March 30, 1994 had a non-functioning speedometer, which was not disclosed to
her on the Certificate of Title, in violation of Wisconsin and Federal law. In
particular, 15 U.S.C., Sections 1986, 1988 and 1989 provide for triple damages
for a person harmed through a failure to provide an accurate odometer statement.

In addition, Ms. Kolupar was not provided with the vehicle disclosure, which
is required by Section Trans. 139.04 in the Wisconsin Administrative Code. As
yYou know, Section Trans. 139.04(6) requires a used motor vehicle iabel, which
must appear on the car, to state that the vehicle is used and the prior use must be
clearly and specifically disclosed. As you aiso know, Section Trans. 139.04(4)
requires disclosure, on a label to appear on the car, of the results of a “walk-
around” and interior inspection, under-hood inspection, under-vehicle inspection and
a test-drive.

None of this information was disclosed to Ms. Kolupar before her trade-in
transaction in which she gave up her Pontiac Sunbird in exchange for the 1985
Mercedes.

Finally, the title she finally obtained on or about April 4, 1994 disclosed that
the vehicle was not owned by Wilde Pontiac, but instead owned individually by Mr.
Thompson. Of course, Mr. Thompson had told her that she was purchasing the
vehicle from Wilde Pontiac. Mr. Thompson was a sales manager at Wilde Pontiac
at the time and his statements to her were untruthful and fraudulent. His
statements were made with the intention of inducing Ms. Kolupar to enter into the
transaction because he wished to bring about a transaction with her Pontiac
Sunbird and he wished to have an opportunity to unload his Mercedes, which had
obviously given him mechanical trouble. His untruthful and fraudulent statements
to her, while employed as a sales manager at Wilde Pontiac, constitute a violation
of the Wisconsin statute which prohibits fraudulent misrepresentations in
commercial transactions. That statute, Section 100.1 8, prohibits any person,
corporation or their employee from making untrue, deceptive or misleading
statements or representations in connection with commercial sales to the public.

Mr. Thompson's actions in selling a motor vehicle owned by him at the Wilde
Pontiac dealership premises also constitutes a violation of Section 100.18(5)} of the
Wisconsin Statutes, since the sale at the Wilde Pontiac lot constituted an untrue
representation that the motor vehicle was owned by Wilde Pontiac {which would
suggest that Ms. Kolupar would have remedies against Wilde Pontiac rather than
against Mr. Thompson, personally).

The bottom line here is that a very serious consumer fraud was worked
against Ms. Kolupar by Randy Thompson, your sales manager. His actions reflect
directly upon Wilde Pontiac. Consequently, Ms. Kolupar purchased a motor vehicle
which had severe and substantial mechanical problems, for a price of $10,300.00.

Mr. Thompson arranged for Ms. Kolupar's financing at the Waukesha State
Bank, utilizing the assistance of his girlfriend, who was a bank employee and
apparently an assistant loan officer.



General Manager
June 14, 1985
Page 3

In any event, Ms. Kolupar now faces litigation commenced by the bank to
coliect the balance on the loan. Her damages consist of her $2,000.00 down
payment, approximately $1,800.00 made in car payments and for repairs, and a
balance of approximately $9,200.00 still owed to the Waukesha State Bank, for a
total of $13,000.00.

Tammy Kolupar was 18 years old at the time of this transaction. [t is clear
that your employee, Mr, Thompson, took advantage of her and violated several
provisions in both the Wisconsin and Federal Consumer laws.

The purpose of this letter is to advise you that we represent Tammy Kolupar
and that we are prepared to negotiate a resolution of her claim against Wilde
Pontiac within the next 15 days, or file a lawsuit against you in Waukesha County
Circuit Court, alleging the above consumer-referenced violations of State and
Federal law. If it is necessary to resort to a lawsuit, we will seek actual attorneys’
fees as allowed under the Federal Odometer Fraud Statute, as well as under the
Wisconsin Statute (Section 100.18), together with triple damages (under the
Odometer fraud statute). Ms. Kolupar also has remedies under sec. 218.01(9)(b} of
our statutes, which relates to the rules governing motor vehicle dealerships.

| know that in earlier communications (before my involvement), Wilde Pontiac
has taken the position that the Mercedes sale was a private matter between Mr.
Thompson and Ms. Kolupar. In this regard, | direct your attention to the fact that
Mr. Thompson represented that the Pontiac-for-Mercedes deal was a “trade-in.” |
also direct your attention to sec. 100.18(5}, which was violated in that Mr.
Thompson delivered the Mercedes to Tammy Kolupar on your lot, with “Wilde
Pontiac” signs visible everywhere. Finally, | address your attention to the attached
“F & I - DEAL WORKSHEET” document prepared by Mr. Thompson on a computer,
apparently at your dealership, and given to Tammy Kolupar to show her the
financing terms. Mr. Thompson clearly represented to Tammy Kolupar that she
was dealing directly with Wilde Pontiac.

| will leave it to you to assess the damage to Wilde Pontiac’s goodwill and
credibility when the local news media learns of a transaction in which an 18 year
old is swindled by your sales manager who tells her she is buying a trade-in vehicle
from your dealership, but leaves her with his own 9-year old, high-mileage sports
car with defective brakes, a bent axle and an inoperative odometer.

| invite your response to this demand letter. Ms. Kolupar indicates that she
is willing to settle, during the next 15 days, for her single damages of $13,000
{which includes the sum the Waukesha State Bank is seeking to collect from her).
Should you choose not to accept her offer, we will seek the statutory triple
damages plus actual attorneys’ fees through the litigation process.



General Manager
June 14, 1995
Page 4

Should you choose to ignore this letter, your next communication from us
will be a Surnmons and Complaint filed in Waukesha County Circuit Court.
Thank you for your attention to this matter.
Sincerely,
JASTROCH & LABARGE, S.C.
PAUL M. gélPAME
PME/sb

cc:  Tammy Kolupar
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CRAMER, MULTHAUF & HAMMES

ATTORNEYS AT LAW
Surrz 200
1601 EasT Racive AvVENUE
KATHRYN SAWYER GUTENEUNST Post OrFICE Box 558

W AUKESHA, WISCONSIN 53187
TELEPHONE (414) 542-4278
TeLEcOPER (414) 5424270

July 6, 1995

Paul M. Erspamer, Esq.
Jastroch & LaBarge, S.C.
P.O. Box 1487

Freedom Square

640 W. Moreland Blvd.
Waukesha, W1 53187-1487

Re: Tammy Kolupar iransaction involving Randy Thompson
Date of Sale: March 28, 1994
Your File No.: 37 862

Dear Mr. Erspamer:
This office represents Wilde Pontiac, Cadillac, Inc.
Your recent correspondence of June 14, 1995 has been turned over 1o our attention.

Amy transaction between Mr. Thomg,shqn and your client relating to 2 1985 Mercedes
Benz 1SE was outside the scope of Mr. Thompson’s employment at Wilde.

At no time did Wilde have any ownership interest in the Mercedes Benz which you claim
your client purchased, nor did we ever place that vehicle on our lot for sale.

In addition, as you note in your correspondence of June 14, 1995, the title which your

client received indicated that the vehicle was owned individually by Mr. Thompson rather
than Wilde.

Secondly, we have no record of your client ever paying to Wilde any sums of money for
the purchase of the 1985 Mercedes Benz 19E.

Any representations which Mr. Thompson may have made to Ms. Kolupar were made in

his individual capacity and outside the scope of this employment at ‘Wilde Pontiac,
Cadillac, Inc.

Your reference to Wisconsin Statute §100.18 is misplaced as Wilde did not undertake Or

initiate any fraudulent representations t0 induce your client to purchase 2 vehicle which
it did not own and did not receive benefit from.



Cramer, Multhauf & Hammes
Page 2

Secondly, you make reference to §718.01(9)(b) of the Wisconsin Statutes. No such
section exists.

I am assuming that you are referring to Chapter 218 of the Wisconsin Statutes which
does in fact govern the actions of automobile dealerships.

Again, I would point out that Wilde had no role in the transaction between Mr.
Thompson and your client as it relates to the purchase of the 1985 Mercedes Benz 19E.

The only files which Wilde has within its possession with regard to your client is the
urchase of a 1993 Pontiac Sunbird on April 4, 1994 at which time a lien was satisfied to
&1 Wauwatosa State Bank in the sum of $10,675.96 for your client’s benefit.

I trust that this will terminate your threats and accusations against Wilde Pontiac,
Cadillac, Inc.

If there is any further correspondence necessary with regard to Ms. Kolupar, please send
it to my attention directly.

Very truly yours,

Wm > - %mﬁ“kﬂx,«;mﬁ;&
Kathryn Sawyer Gutenkunst

KSG:jk /
cc: Ms. Sharon Bloom
Mr. Patrick Donahue
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STATEMENT OF CASE
A.  Nature of the Dispute.

Tammy Kolupar (hereinafter referred to as
“Kolupar”) purchased a 1993 Pontiac Sunbird (hereinafter
referred to as “the Sunbird”) from Wilde Pontiac Cadillac, Inc.
(hereinafter referred to as “Wilde”) in June, 1993. (R. Doc. 58,
p. 5) Kolupar dealt with Randall Thompson (hereinafter
referred to as “Thompson”) who was employed by Wilde as
Wilde’s new car manager.

Subsequent to Kolupar’s purchase of the Sunbird,
Thompson and Kolupar began a personal relationship. (R. Doc.
58, pp. 5-7) In March, 1994, Kolupar contacted Thompson and
advised Thompson that she had been in an accident with the
Sunbird, and that she wanted to purchase a different car. (R.
Doc. 58, p.6) Thompson advised Kolupar that he owned a
Mercedes Benz (hercinafter referred to as “the Mercedes™)
which Kolupar might be interested in purchasing. (R. Doc. 38,
p.7) Thompson had purchased the Mercedes from Wilde in
October, 1993. (R. Doc. 66, p.5)

OnMarch 30, 1994, Kolupar met Thompson in the

parking lot of the Wilde dealership. (R. Doc. 38, p.14); (R.

1



Doc. 64) After examining the Mercedes, Kolupar left her
damaged Sunbird at the dealership and lefi the premises with
Thompson’s Mercedes. (R. Doc. 58, p.8) Thompson, in turn,
agreed to try to work out a financing arrangement which would
involve the sale of Kolupar’s Sunbird to Wilde to pay off
Kolupar’s existing debt on the Sunbird and borrowing new
funds from an independent bank to pay Thompson for the
purchase price of his Mercedes. (R. Doc. 58, pp. 8-9)

Despite the fact that Thompson was selling his
personal vehicle, Thompson used Wilde’s computer to print out
a financial worksheet for Kolupar. (R. Doc. 58; p. 13)
Thompson also filled out a credit application for Kolupar and
sent the application to Waukesha State Bank, in an effort to
secure her financing. (R. Doc. 58, p. 10)

On or about March 31, 1994, Kolupar went to
Waukesha State Bank and signed loan documents to obtain the
funds needed to purchase Thompson’s Mercedes. (R. Doc. 58,
p.18) The bank then issued a check to Thompson in the amount
of $8,600.00. (R. Doc. 58, pp. 3,18,34; R.-App.-101)

In June, 1995, Wilde received a letter from an

attorney representing Kolupar. (R. Doc. 104, Ex. Aj
2



R.-App.-102) In this correspondence, Kolupar’s attorney
contended that Kolupar had purchased the Mercedes from Wilde
and demanded damages because the Mercedes was not in the
condition Thompson had represented it to be at the time 6f the
sale. Kolupar’s attorney demanded Wilde pay Kolupar
$13,000.00 for damages, interest, attorneys fees, and litigation
expenses. (R. Doc. 104, Ex. A; R-App.-102)

On July 6, 1995, Wilde responded to the letter
received from Kolupar’s attorney. In its correspondence, Wilde
advised Kolupar’s attorney that the dealership did not own, and
was not involved in the sale of, Thompson’s 1985 Mercedes to
Kolupar. Wilde advised Kolupar’s attorney that any personal
transaction between Thompson and Kolupar was not within the
scope of Thompson’s employment at Wilde. (R. Doc. 104,
Ex. B; R-App.-106)

Nothing further transpired for nearly five years.
On March 29, 2000, just prior to the expiration of the statute of
limitations, Kolupar filed suit in the Circuit Court of Milwaukee
County. Both Wilde and Thompson were named as Defendants.

Kolupar’s complaint alleged fraud, violation of Federal and state



statutes, and breach of expressed and implied warranties relating
to the purchase of Thompson’s 1985 Mercedes. (R. Doc. 1)

Wilde answered the complaint and again asserted
that the transaction between Kolupar and Thompson was a
personal transaction and did not involve the Wilde dealership.
(R. Doc. 7) Thompson had left his employment with Wilde
shortly after the transaction in which he sold his Mercedes to
Kolupar and, at the time of the filing of the complaint, resided
in South Carolina. (R. Doc. 16) Thompson retained an attorney
to represent him in the proceeding. (R. Doc. 20)

B.  Discovery Issues.

After the filing of the complaint, Kolupar and
Wilde began discovery, including the taking of depositions and
the serving of interrogatories and demands for production of
documents.

On September 25, 2000, the court heard Plaintiff’s
motion to compel discovery. The order resulting from the
September 25, 2000 hearing was signed by Judge Michael
Malmstadt on October 13, 2000. (R. Doc. 27; R-App.-108)

On November 27, 2000, the court heard and

considered motions filed by Kolupar and Wilde wherein both

4



parties sought to impose sanctions based on failure to comply
with the October 13, 2000 order. (R. Doc. 125) On
February 14, 2001, Judge Michael Malmstadt signed an order
arising from the November 27, 2000 hearing disposing of the
parties’ motions, and ordered that . . .any further discovery
disputes between the parties will be heard and decided by a
Special Master who will be retired Circuit Judge, Honorable
Frank T. Crivello.” (R. Doc. 50; R.-App.-110)

Subsequent to the November 27, 2000 hearing,
both Kolupar and Wilde filed various discovery motions with
the court which were then referred to Judge Crivello. As aresult
of the filing of those motions, Judge Crivello conducted
hearings on May 24, 2001, July 17, 2001, and August 16, 2001.
(R. Doc. 133; R. Doc. 134; R. Doc. 135) As a result of the
above-referenced hearings before Judge Crivello, orders were
issued on July 17, 2001 (R. Doc. 75; R-App.-112), August 16,
2001 (R. Doc. 81; R-App.-114), and September 24, 2001
(R. Doc. 84; R-App.-118)

Although Judge Crivello resolved the disputes, the
procedure was time consuming. For example, the May 24,2001

hearing lasted nearly two hours. (R. Doc. 133)
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The hearings were also contentious. Forexample,

a portion of the transcript of the July 17, 2001 hearing reflects

the following exchange between counsel for Kolupar and Judge
Crivello:

MR. ERSPAMER: I was present at the hearing.
I was taking notes at the hearing. There’s no -
There’s been no order from that hearing and I
have not had a transcript of that hearing —

THE SPECIAL REFEREE: Your argument is
specious, Mr. Erspamer. 1directed youto provide
an order as to that, and you failed to do so. And
now to come in here and say I wasn’t able to
comply with the order because I didn’t get one,
although I was ordered to write and didn’t —
MR. ERSPAMER.: Excuse me.

THE SPECIAL REFEREE: Youknow, if we were
at the courthouse you’d be walking down the hall
now with the bailiff.

MR. ERSPAMER: Your Honor, that —

THE SPECIAL REFEREE: Let’s take a five
minute break.

MR. ERSPAMER: That portion of the —

THE SPECIAL REFEREE: I said let’s take a five
minute break. Amazing.

{Recess taken.)

(R. Doc. 134; pp. 52-53)
C. The Offers of Settlement.
On September10, 2001, Kolupar served Wilde

with an offer of settlement in accordance with the provisions of



Wis. Stats. § 807.01(3) wherein Kolupar offered to settle all
claims against Wilde for $35,000.00, including attorneys fees.
(R. Doc. 83) Wilde rejected this offer.’

On November 28, 2001, Kolupar served Wilde
with a second offer of settiement, also in accordance with the
provision of Wis. Stat. § 807.01(3). (R. Doc. 85; R.-App.-121)
Kolupar’s settlement offer proposed to settle all claims against
Wilde for $8,600.00, plus taxable costs and attorneys fees in the
amount of $25,000.00. (R. Doc. 85; R-App.-121)

On December 13, 2001, Wilde responded by
serving Kolupar with two offers of judgment, as permitted by
Wis. Stat. § 807.01(2). In the first offer of judgment, Wilde
offered to allow judgment to be taken in the amount of
$6,600.00, plus taxable costs, as is determined by the court.
(R.Doc. 86, p. 3; R.-App.-123) Inthe second offer of judgment,
Wilde offered to allow a judgment for attorneys fees to be taken
in the amount of $15,000.00, to be added to the overall

judgment. Kolupar accepted the first offer of judgment for

| Although offers of settlement are not normally filed with the court, Kolupar’s attorney filed the
offer of settlement with the court at the same time the offer was served on Wilde. Thus, the offer of
settlement became a part of the court record at the time Kolupar’s attorney filed the offer of settlement
with the court.



$6,600.00, plus taxable costs to be determined by the court, but
rejected the offer of $15,000.00 to be assessed for attorneys fees.
(R. Doc. 86)

On February 25, 2002, Judge Cooper heard
Kolupar’s motion for default judgment against Thompson.
(R. Doc. 127) Although Thompson had been represented by
counsel, no formal answer or other responsive pleading had ever
been filed to the complaint on Thompson’s behalf. At the
conclusion of the hearing, Judge Cooper granted the motion for
default judgment against Thompson and indicated that the trial
date set for May 13, 2002 would be utilized for the purpose of
making a fact-finding determination of what attorneys fees
should be awarded Kolupar based upon the judgment entered
against Thompson, and the judgment entered against Wilde
based on its offer of judgment. (R. Doc. 127, p. 13)

D. Kolupar’s Hearing Seeking an Award of
Reasonable Attorneys Fees.

Although the Court had scheduled a fact-finding
hearing for May 13, 2002, Kolupar did not file a motion
requesting an award of attorneys fees. On Friday, May 10,

2002, Kolupar Faxed Wilde’s counsel a memorandum and



supporting affidavit requesting that attorneys fees in the amount
of $43,935.00 (303 hours at $145 per hour) be awarded.
(R. Doc. 99, p. 10) This request did not include any itemization
as to costs or expenses that were to be included as a part of the
attorneys fees.> (R. Doc. 99)

Despite the failure to file a motion requesting
attorneys fees, or any other supporting documentation, Judge
Cooper conducted a two-day evidentiary hearing to determine
the reasonableness of attorneys fees and costs to be awarded to
Kolupar. (R. Doc. 128 and 129) Judge Cooper stated that he
intended to take testimony from Judge Crivello and seek his
recommendation as to the reasonableness of attorneys fees that
should be allowed in the proceeding. (R. Doc. 128, pp. 9-10)
Judge Cooper indicated that both Kolupar and Wilde would
have an opportunity to examine Judge Crivello regarding his
recommendation. (R. Doc. 128, p. 11)

In response to this request, Judge Crivello advised

the court that, in his 15 years as circuit court judge, he had

2 Proof of costs/fees submitted by Kolupar at the motion to reconsider were never addressed by
the court and Wilde was never given an opportunity to question the validity of the same. Therefore,
Wilde disputes Kolupar’s assertion at page 7 of her Supreme Court Brief that her costs in the amount of
$10,673.62 was undisputed.



«_. never seen a $6,000.00 case grow barnacles the way this one
has.” (R. Doc. 128, p. 12) Judge Crivello further indicated that
he recalled “. . .three or four instances where I sanctioned Mr.
Erspamer myself by barring the presentation of testimony, or
documents, or witnesses,” and, on another occasion, he had
ruled that Ms. Gutenkunst ©. . .was foreclosed from presenting
any more documents. . .” based on her prior representations that
all documents in Wilde’s possession had been produced.
(R. Doc. 128, pp. 12-13)

Judge Crivello was then questioned by counsel for
both Wilde and Kolupar during the course of the hearing. Atthe
conclusion of his testimony, Judge Cooper requested Judge
Crivello to make a recommendation to the court as to what fees
and costs should be allowed, and noted that counsel for “. . .the
parties can present testimony and respond to [the
recommendation] in their argument.” (R. Doc. 128, p. 87)

In response to this request, Judge Crivello
recommended that the court award Kolupar $15,000.00 in fees
and costs. (R. Doc. 128, p. 88; R-App.-125) In making his
recommendation, Judge Crivello noted that “. . .the discovery

and evidentiary issues in this case were grossly inflated.”
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(R. Doc. 128, p. 87; R-App.-128) He also recommended that
the trial court reject the fee submission by Kolupar’s counsel, as
Kolupar had been ordered to the submit fees in February, but the
fees, in fact, were not submitted until May 10, 2002, which was
« . typical of the kind of things that occurred in this case.” (R.
Doc. 128, p. 88; R.-App.-128)

Atthe conclusion of his testimony, Judge Crivello
recommended that Judge Cooper consider awarding Kolupar
$15,000.00 in fees. (R. Doc. 128, p. 88; R.-App.-128)

Judge Cooper then heard testimony presented by
counsel for Kolupar in support of their request for attorneys
fees. During the course of the testimony, counsel for Kolupar
advised the Court that testimony was being presented in order to
address each element of SCR 20:1.5. (R. Doc. 128, pp. 94-95)

At the conclusion of the two-day hearing, Judge
Cooper concluded that an award of $15,000.00 in attorneys fees
and costs was reasonable under the circumstances of the case.
(R. Doc. 129, p. 73)

In reaching his decision, Judge Cooper noted that
under the facts of this case, an award of attorneys fees and costs,

less than that being requested, was appropriate for a number of
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reasons, including the fact that the case had been over pled,
starting with the “shotgun pleading” filed by Kolupar, the fact
that too much discovery was conducted, and the fact that
numerous deadlines imposed by the court had been missed. (R.
Doc. 129, p. 72) Judge Cooper also noted that the issue of what
constitutes reasonable fees depends upon the facts of the case,
and noted that he had, in the past, awarded $18,000.00 in
attorneys fees in a case where a $500.00 judgment was attained.
(R. Doc. 129, p. 71)

In reaching his conclusion, Judge Cooper did not
assign blame solely to either party, but, rather, concluded that
“ _ there is nobody here with clean hands, so that is the order of
the court.” (R. Doc. 129, p. 74)

E.  The Appellate Court Decision.

Judge Cooper’s decision was appealed and the
Court of Appeals, in a 2-1 decision, affirmed the trial court
decision. (Court of Appeals Decision) Specifically, the
appellate court concluded that Judge Cooper had not abused his
discretion when awarding attorneys fees and costs in Kolupar’s
favor, based upon the facts of the case. (Court of Appeals
Decision, {f 17-18)

12



Judge Ralph Adam Fine, however, issued a
dissenting opinion. Kolupar, in her brief now filed with the
Supreme Court, relies in substantial part upon the rationale and
statements of Judge Fine in his dissenting opinion.

While it is not customary to address a dissenting
opinion, because Kolupar has placed such reliance upon that
decision, the dissenting opinion will be discussed in more detail
in this brief, Suffice it to say, Judge Fine’s dissenting opinion
is not based upon the facts contained in the record in this case.

ARGUMENT
I THE TRIAL COURT’S DETERMINATION ASTO
REASONABLE ATTORNEYS FEES AND COSTS
TO BE ALLOWED IN THIS ACTION MUST BE
AFFIRMED, ABSENT AN ABUSE OF
DISCRETION.
A. Standard of Review.

A trial court’s determination of the reasonableness
of attorney’s fees will be sustained unless there is an abuse of
discretion.  Standard Theatres, Inc. v. Department of
Transportation, 118 Wis. 2d 730, 747, 349 N.W.2d 661 (1984).
“[TThe trial court is in an advantageous position to make a
determination as to the reasonableness of a firm’s rates.”

Standard Theaters, 118 Wis. 2d at 747. “Accordingly,

13



[appellate courts] will give deference to the trial court’s exercise
of discretion.” Aspen Services, Inc. v. IT Corporation, 220 Wis.
2d 491, 495, 583 N.W.2d 849 (Ct. App. 1998).

When the reasonableness of attorney’s fees is
challenged on appeal, the appellate court does not make an
independent review of the matter, nor does it make its own
determination of reasonableness. Aspen Services, 220 Wis. 2d
at 495. Furthermore, deference to a trial court’s determination
as to what constitutes reasonable attorney’s fees is even more
appropriate where fees and costs are reduced to promote civility
in litigation. Id. at 495-96. In reviewing a discretionary
decision, the appellate court will “examine the record to
determine if the circuit court logically interpreted the facts,
applied the proper legal standard, and used a demonstrated
rational process to reach a conclusion that a reas‘onable judge
could reach.” Crawford Countyv. Masel,238 Wis. 2d 380, 383,
617 N.W.2d 188 (Ct. App. 2000).

B.  The Basis of the Trial Court’s Determination.

The trial court properly exercised its discretion

based upon the facts of this case.
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As noted above, the trial court is in the most
advantageous position to make the determination as to the
reasonableness of attorney’s fees. Standard Theatres, 118 Wis.
2d at 747. This is because the trial court has the ability to
observe the quality of the services that have been rendered
throughout the case, beginning with its inception. Tesch v.
Tesch, 63 Wis.2d 320, 335,217 N.W.2d 647 (1974) “[The trial
judge] has the expertise to evaluate the reasonableness of the
fees with regard to the services rendered.” Tesch, 63 Wis. 2d at
335.

For this reason, the. Wisconsin Supreme Court has
held that “[t]he trial court’s determination of the value of these
fees will be sustained unless there is an abuse of discretion.”
Standard Theatres, 118 Wis. 2d at 747. In other words, the
appellate courts of this state must give deference to the trial
court’s exercise of discretion in the award of attorney’s fees.
Aspen Services, 220 Wis. 2d at 495. “The burden of proof is
upon the aftorney submitting the fees to prove the
reasonableness of a fee when it is questioned.” Standard

Theatres, 118 Wis. 2d at 748.
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In Village of Shorewood v. Steinberg, 174 Wis.2d
191, 496 N.W.2d 57 (1993), the Supreme Court of Wisconsin
stated that “Supreme Court Rule 20:1.5 lists factors which help
determine the reasonableness of an attorney’s fee.” Village of
Shorewood, 174 Wis. 2d at 205. Supreme Court Rule 20:1.5.(a)

provides that:

A lawyer’s fee shall be reasonable. The
factors to be considered in determining the
reasonableness of a fee include the following:

(1) the time and labor required,
the novelty and difficulty of the questions
involved, and the skill requisite to
perform the legal service properly;

(2) the likelihood, if apparent to
the client, that the acceptance of the
particular employment will preclude
other employment by the lawyer;

(3) the fee customarily charged in
the locality for similar legal services;

{4) the amount involved and the
results obtained,;

(5) the time limitations imposed
by the client or by the circumstances;

(6) the nature and length of the
professional relationship with the client;

(7) the experience, reputation,
and ability of the lawyer or lawyers
performing the services; and

(8) whether the fee is fixed or
contingent.

16



However, the above-stated factors are not the only
factors that may be considered by the trial court in determining
the reasonableness of attorney’s fees. In fact, the express
language of SCR 20:1.5.(2) provides that the factors to be
considered “include” the above-stated factors, thus implying
that the stated factors are not an exhaustive list of factors to be
considered.

Kolupar makes several arguments to support her
contention that the trial court abused its discretion in this case,
none of which have merit.

First, Kolupar argues that the trial court should
have addressed each factor contained in SCR 20:1.5. when
rendering its decision relating to the assessment of attorneys
fees. (See, e.g., Kolupar Sup. Ct. Br., pp. 21-24) It is
undisputed that the trial court was aware of the factors since
Kolupar’s attorney extensively briefed (R. Doc. 99) and
specifically advised the court that testimony was being
presented as to each factor contained in SCR 20:1.5. (R. Doc.
128, pp. 94-95) Kolupar cites no authority to support this
proposition, and Wilde submits that the recitation of each factor

is not a condition precedent to sustaining a determination by a
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trial court as to the reasonableness of attorneys fees. First Bank
v. Nicolaou, 113 Wis. 2d 524, 538 fn. 15, 335 N.W.2d 849 (Ct.
App. 1998)

Second, Kolupar argues that the trial court
improperly relied upon the recommendation of Judge Crivello,
who acted as a Special Master in this case. (See, e.g., Kolupar
Sup. Ct. Br., pp. 47-49) In regard to that contention, it is
important to recognize that Judge Crivello did not make the
decision regarding the award of attorneys fees, but merely a
recommendation based upon his extensive involvement in the
proceeding and his observation as to the conduct of the
proceedings. Further, as the transcripts from the hearings before
Judge Crivello will demonstrate, Judge Crivello did have
sufficient understanding of the case to make a recommendation
to the trial court. (See, e.g., R. Doc. 133, pp. 6-7)

As Judge Cooper noted, the Court of Appeals has
approved the use of a referee, or Special Master, to resolve
discovery disputes. (R. Doc. 128, p. 93) Id., Aspen Services,
220 Wis. 2d 491. If a referee is appointed by a trial court to
resolve contentious discovery issues, why then is that referee’s

opinion as to the reasonableness of attorneys fees, particularly
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when much of the attorneys fees involves discovery disputes,
not a relevant factor for a trial court to take into consideration?
That question is not answered in Kolupar’s brief.

Third, Kolupar argues that Judge Cooper
improperly refused to consider the first factor listed in
SCR 20:1.5.(1)(a), that being the time and labor involved by
Kolupar’s attorney in pursuing this claim. (See, e.g., Kolupar
Sup. Ct. Br., p. 23) While Kolupar cites no portion of the record
to support this assertion, Wilde would note that Judge Cooper,

in addressing this issue, stated:

. . .I want to make it also perfectly clear I am
absolutely certain that counsel put in exactly the
amount of time on this case that he says. That is
not in doubt by this Court. I am satisfied counsel
put in every second that he said he put in on this
case.

(R. Doc. 128, pp. 94-95)

Finally, Kolupar argues that the trial court
decision adopted a “standard of proportionality” where attorneys
fees will not be awarded in situations where the fees
significantly exceed the amount recovered. (See, e.g., Kolupar
Sup. Ct. Br., p. 30) Again, Kolupar makes no reference to the
trial court record to support this contention, thereby making it
difficult to respond to the assertion. This argument is
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inconsistent with the argument Kolupar made to the trial court.
During the May 13, 2002 hearing, Kolupar argued that
testimony being offered was relevant and should be considered
by the court for the purpose of establishing “. . .the
proportionality of the fees to the actual result obtained.” (R.
Doc. 128, p. 92)

Wilde would also note that Judge Cooper clearly
was not concerned that there needed to be a proportional
relationship between the award of attorneys fees and the amount
of the judgment. In fact, Judge Cooper noted, when rendering
his decision, that he had, in the past, awarded $18,000.00 in
attorneys fees in a case where the judgment was only $500.00.
(R. Doc. 129, p. 71)

In summary, and bearing in mind the standard by
which appellate courts review determinations made by trial
courts when awarding attorneys fees, Kolupar’s contention that
Judge Cooper abused his discretion in making the award of
attorneys fees in this case is not consistent with the record.
Indeed, the record establishes both parties had extensively
briefed the issue (R. Doc. 96; R. Doc. 99), and the record

establishes that Judge Cooper was aware of the factors contained
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in SCR 20:1.5., and Judge Cooper’s decision reflects an

understanding and analysis of those factors.

II. KOLUPAR’S ARGUMENTS MISSTATE THE
RECORD PRESENTED TO THE TRIAL COURT.

Much of Kolupar’s arguments, as well as the
dissenting opinion issued by Judge Fine in this case, are
premised upon:

a. A misstatement of the facts and
record in this case; and/or

b. A refusal to accept Judge Cooper’s
finding that this case was over pled,
over discovered, and over tried, and
that Kolupar’s counsel bears a
proportionate share of
responsibility for that result.

By way of illustration, the following statements
and arguments are now presented by Kolupar, and, to some
extent, are echoed by Judge Fine in his dissenting opinion.
These contentions, or arguments, include the following:

1. That Wilde failed to settle Kolupar's

pre-litigation demand and then played “hard ball” by refusing
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to assume responsibility for Thompson’s actions until the case
was settled in December, 2001. Wilde forced Kolupar to file
this lawsuit and should be responsible for all attorneys fees and
costs incurred by Kolupar.

The pre-litigation demand for payment of
$13,000.00 contained no explanation as to how that settlement
demand was arrived at. (R. Doc. 104, Ex. A; R-App.-102)
Wilde immediately responded by noting that the vehicle for
which the settlement demand was presented was not a vehicle
owned by Wilde, but, rather, a vehicle owned by Thompson, and
sold by Thompson to Kolupar. (R. Doc. 104, Ex. B;
R-App.-106) Wilde contended in its response that Wilde had no
responsibility for this transaction under any theory of law
asserted by Kolupar. (R. Doc. 104, Ex. B; R-App.-106)

Nothing further was heard from Kolupar for nearly
five years. When Kolupar finally commenced litigation, just
before the statute of limitations had expired, Wilde immediately
asserted the same affirmative defense as had been set forth in
response to the settiement demand letter. (R. Doc. 7) While the

case was ultimately settled, Wilde has never changed its position
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regarding the issue of liability for the sale of Thompson’s
vehicle.

To suggest that Wilde was somehow not acting in
good faith because it failed to present a counteroffer to resolve
this claim, flies in the face of both common sense and good
business judgment. If one were to accept this argument, then, it
would logically follow that businesses in the State of Wisconsin
would be subject to attorneys fees in consumer transactions
simply because the business failed to respond to a demand letter
with a counteroffer.

What is even more troubling is that Kolupar,
despite the arguments made to this court, recognized that there
existed a significant affirmative defense relating to whether
Thompson had the apparent authority to bind Wilde. In his
testimony at the May 13, 2002 hearing, Attorney Paul Erspamer
testified as follows:

[by Attorney Lisko]
Q And what were the affirmative defenses

that you had to deal with as a civil
plaintiff’s lawyer?

{by Attorney Erspamer]

A Well, the affirmative defenses that they
raised were, of course, the authority issue,
which we -~ I wanted them to raise
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because that is what they said in their
letter when they turned down our offer, so
— of $13,000.00 and didn’t respond at all.

(R. Doc. 128, p. 107)

Mr. Erspamer, continuing his testimony, noted that
this affirmative defense was the one . . .that was pushed hardest
in the briefing and at the hearing before Judge Malmstadt. . .”
and that whether there was apparent authority to bind Wilde
“, . .was a tougher one to read.” (R. Doc. 128, p. 109)

The trial court was also of the opinion that the
issue of whether Thompson had the apparent authority to bind
Wilde was not one that could be resolved easily or summarily.
(R.Doc. 126, pp. 34-36) Wilde’s motion for summary judgment
relating to zhis issue was denied by the trial court. (R. Doc. 74;
R.-App.-128) Thus, it is apparent that Kolupar’s attorney, as
well as the trial court, both recognized that the issue of whether
Thompson had the apparent authority to bind Wilde under the
facts of this case was a significant issue that needed to be
resolved by trial. To argue, then, as Kolupar now argues, that
Wilde was only attempting to play “hard ball”” and run up legal
expense when that defense was raised and maintained, is not

only contradicted by the record, but is simply without merit.
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2, That Wilde caused Kolupar to incur
additional expense by its dilatory tactics. In particular, and by
way of example, Wilde filed a motion to change venue to
Waukesha County. That motion was denied.

Kolupar, in her demand letter of June 14, 19935,
stated, in part, that if Wilde failed to pay the demand of
$13,000.00, Kolupar would “. . file a lawsuit against you in
Waukesha County Circuit Court. . .” and later that “. . .should
you choose to ignore this letter your next communication from
us will be a Summons and Complaint filed in Waukesha County
Circuit Court.” (R. Doc. 104, Ex. A; R.-App.-102)

The transaction took place in Waukesha County,
and Wilde’s business is located in Waukesha County. Kolupar
threatened to file suit in Waukesha County. Why, then, is a
demand to change venue from Milwaukee County to Waukesha
County evidence of dilatory tactics on the part of Wilde?

Kolupar also argued, and Judge Fine in his dissent
notes, that Wilde argued, in its brief supporting a request to
change venue, that the only rationale apparent to Wilde was that
Milwaukee County juries are often “more generous” when

rendering verdicts than are Waukesha County verdicts.
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Whether this argument was made, which Wilde
concedes, does not allow one to conclude that the motion was a
dilatory tactic, or an effort to require Kolupar to incur additional
legal expense. Rather, the motion was based upon the
requirements of Wis. Stat. § 801.50. In this case, the transaction
occurred in Waukesha County; the parties resided in Waukesha
County; Wilde’s place of business was located in Waukesha
County; and, even Kolupar’s attorneys, in their demand letter,
recognized that Waukesha County was an appropriate venue.

3. That, in its answer, Wilde denied Thompson
was a Wilde manager, as Kolupar had alleged in her complaint,
‘thereby requiring Kolupar to undertake substantial and
extensive discovery.

It is somewhat difficult to respond to this
argument because Kolupar does not identify which part of the
answer to the complaint is brought into issue by this allegation.

In paragraph 3 of its complaint, Kolupar alleged
that Thompson “at all times material hereto” was acting as a
manager for Wilde. (R. Doc. 1) Wilde denied information or

knowledge to form a belief as to that allegation because Wilde
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was uncertain at the time the answer was filed as to what was
meant by “at all times material hereto.” (R. Doc. 7)

Thompson had left Wilde’s employ shortly after
the March 1994 Kolupar transaction and, therefore, it was
difficult to determine, in the earliest stage of the pleading, what
Kolupar meant by this particular allegation. Wilde never denied
that Thompson, at the time of the transaction, was an employee
of Wilde.

In paragraph 4 of her complaint, Kolupar asserted
that Thompson was acting in his capacity as a manager for
Wilde at the time the transaction occurred. (R. Doc. 1) That
allegation was denied (R. Doc. 7) and, indeed, the issue raised
by the allegation was the central dispute in the case. Wilde’s
defense as to this issue was asserted in good faith, and despite
settlement of the controversy, Wilde has never wavered from
that position.

It is easy, particularly in hindsight, to argue that a
specific allegation, or a portion of a specific allegation, should
have been answered differently. Conversely, Wilde would
argue that had the pleading been more specific, the entire issue

could have been resolved early and quickly in this litigation.

27



4, That Wilde's attorneys deposed one of
Kolupar's friends about Kolupar's employment as a topless
dancer and Kolupar’s desire to have breast augmentation
implant surgery. This conduct is evidence of egregious, sleazy,
and Rambo-type tactics.

Once again, it is difficult to respond to these types
of allegations because neither Kolupar, nor Judge Fine in his
dissenting opinion, cite any portion of the record to support
these statements,

Suffice it to say, Wilde, at no time, deposed any
of Kolupar’s friends about Kolupar’s employment as a topless
dancer or her desire to have breast augmentation implant
surgery.

There was testimony in the record regarding breast
augmentation implant surgery. This testimony was elicited
during a deposition of Thompson, conducted by Kolupar’s
attorneys. Thompson offered this information in response to
questions by Kolupar’s attorney as to the reason Kolupar wanted
to trade the Sunbird automobile which had been damaged in an

accident. (R. Doc. 58, pp. 6-7)
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Simply stated, this type of argument, as well as
Judge Fine’s dissenting opinion upon which Kolupar now relies
in attributing these arguments to Wilde, have nothing to do with
the issue of whether the trial court abused its discretion in
awarding attorneys fees as a result of this litigation.

5. That Wilde filed a motion for summary
Judgment to which Kolupar had to respond. The trial court
denied the motion.

Once again, Kolupar argues that the filing of the
motion for summary judgment required Kolupar to respond and
thereby incur additional attorneys fees. (See, e.g., Kolupar Sup.
Ct. Br,, pp. 13-14) While indeed Kolupar was required to
respond, the statement that the motion for summary judgment
was denied is misleading at best. Wilde’s motion for summary
judgment was granted in part, and denied in part. (R.Doc. 74;
R.-App.-128)

6. That the trial court ordered two mediation
sessions, which resulted in additional costs, and that Wilde
made no offer of settlement during the first mediation session.

This argument is particularly troubling because

mediation sessions are to remain confidential. See, Wis. Stats.
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§ 904.085. If offers, or lack of offers, that result from mediation
sessions are to become the source of later decisions by trial
courts in awarding, or denying an award of,, attorneys fees, then
the entire principle behind, and purpose of, mediation sessions
will be defeated.

It is particularly disturbing that Judge Fine, in his
dissenting opinion, references the mediation sessions and
actions which were purportedly taken by the parties during the
mediation sessions. Wis. Stat. § 802.12(4) provides that
mediation sessions involve compromised negotiations for the
purposes of Wis. Stat. §§ 904.08 and 904.085. The discussion,
to the extent they occurred, and offers of settlement, to the
extent that they were made or to the extent they were not made,
are inadmissible in any court proceeding. See, Wis. Stat.
§ 904.085(3). Thus, Kolupar’s arguments to the court, and
Judge Fine’s dissenting opinion, which are based upon the
events occurring in the mediation, as related by Kolupar’s

attorney, should not even be considered by the court.
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III. THE TRIAL COURT FOUND THAT KOLUPAR’S

ATTORNEY, WAS, INPART, RESPONSIBLE FOR
EXCESSIVE LITIGATION COSTS. THIS

FINDING WAS PROPERLY TAKEN INTO
CONSIDERATION BY THE TRIAL COURT IN
DETERMINING THE REASONABLENESS OF
ATTORNEYS FEES.

The trial court found that this lawsuit was over
pled, that too much discovery was conducted, and that entirely
too much litigation expense was incurred in resolving what
should have been a relatively simple dispute. (R. Doc. 129,
p.-72)

Wilde has accepted Judge Cooper’s finding that
this case was over tried. However, Kolupar(and Judge Fine by
his dissent), either ignore, or refuse to accept, that finding of
fact. As Judge Cooper noted in his decision, neither party has
“clean hands™ in this transaction. (R. Doc. 129, p. 74)

Kolupar’s contention that Kolupar should have
been awarded all legal expenses and costs incurred in pursing
this action, cannot be sustained unless the court is willing to set
aside Judge Cooper’s finding that both parties are responsible
for this result. Findings of fact shall not be set aside unless

clearly erroneous, and due regard shall be given to the

opportunity of the trial court to judge the credibility of the
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witness. See, Wis. Stats. § 805.17(2) See also, Tourtillott v.
Ormson Corp., 190 Wis. 2d 295, 526 N.W.2d 515 (Ct. App.
1994)

Because Kolupar does not accept Judge Cooper’s
finding, the arguments presented to the Supreme Court do not
address this issue. Rather, Kolupar ignores Judge Cooper’s
finding and argues that unless the court approves an award of all
attorneys’ fees and expenses claimed by Kolupar, then litigants
involved in consumer-type actions will be deterred from
bringing claims in the future.

While a successful litigant in this type of claim is
entitled to reasonable attorneys’ fees and costs, that litigant is
not entitled to recover actual attorneys’ fees and costs. In
determining reasonable attorneys’ fees and costs, certainly the
conduct of the Plaintiff’s counsel is relevant, particularly where
that conduct was a significant contributory factor in the amount
of actual attorneys’ fees claimed by the Plaintiff.

Itis also significant to note that Kolupar has never
explained how the claim for attorneys’ fees and costs more than
doubled between November 28, 2001, when Kolupar offered to

settle her claim for $8,600.00, plus $25,000.00 in taxable costs
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and attorneys’ fees, and December 13, 2001, when Kolupar
agreed to accept Wilde’s offer of judgment for $6,600.00, plus
taxable costs as determined by the court.

CONCLUSION

Simply stated, the issue on this appeal is whether
Judge Cooper abused his discretion in awarding reasonable
attorneys fees to Kolupar. Judge Cooper rendered his decision
based upon the facts of the case, and having taken into
consideration the factors set forth in SCR 20:1.5., including the
conduct of the parties during the course of the litigation. Judge
Cooper’s decision represents an exercise, not an abuse, of
discretion, and must be affirmed.

Kolupar was entitled to reasonable costs, including
attorneys’ fees. The Plaintiff is not, however, entitled to all
costs and attorneys’ fees incurred in this action, particularly
where those costs and attorneys’ fees were excessive, and
particularly, where the Plaintiff’s counsel contributed
significantly to the excessive costs and fees incurred in litigating
this matter.

Kolupar asks the Supreme Court, in effect, to

substitute its judgment for that of the trial court. That is not the
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appropriate standard of review in this case, and accordingly, the
trial court’s determination awarding reasonable attorneys’ fees
and costs in this action, based upon all of the facts and
circumstances of this case, including the factors set forth in
SCR 20:1.5, as well as the conduct of the parties during the
course of the litigation, must be sustained.

Dated this 31* day of December, 2003.

Respectfully submitted,

CRAMER, MULTHAUF & HAMMES, LLP
Attorneys for Defendant-Respondent,
Wilde Pontiac, Cadillac, Inc.

B\@%{/%CQV DZ“A/L)Z

JAMES W. HANMMES

State Bar I.D. #01016120

KATHRYN SAWYER GUTENKUNST
State Bar L.D. #01000329

1601 East Racine Avenue * Suite 200
P.O. Box 558

Waukesha, WI 53187-0558

Phone: 262-542-4278

34



CERTIFICATION

I certify that this brief conforms to the rules
contained in Wis. Stat. § 809.19(8)(b) anci (c) for a brief
produced using the following font:

Proportional serif font: Min. printing

resolution of 200 dots per inch, 13 point

body text, 11 point for quotes and

footnotes, leading of min. 2 points,

maximum of 60 characters per full line of

body text. The length of this Briefis 6,277

words.

Dated this 31% day of December, 2003,

BY‘/%’W &/‘ m
'/ JAMES W. HAMMES
State Bar I.D. #01016120
KATHRYN SAWYER GUTENKUNST
State Bar .D. #01000329

35



DEFENDANT-RESPONDENT’S APPENDIX

Table of Contents Page

Check issued to Thompson, from Waukesha
State Bank, in the amount of $8,600.00 ............... 101

June, 1995 demand letter sent to Wilde by
Kolupar's attormey . .......covviiin i rannen 102

July 6, 1995 correspondence from Wilde’s
attorney to Kolupar’s attomey .. .................... 106

Judge Michael Malmstadt’s October 13, 2000 (unsigned)
Order .. e e 108

Judge Michael Maimstadt’s February 14, 2001 Order ... 110
Special Master Crivello’s Order dated July 17,2001 .... 112

Special Master Crivello’s Order dated
August 16,2001 ... ... .. . e 114

Special Master Crivello’s Order dated
September 24,2001 . ... ... ... 118

Kolupar’s November 28, 2001 Offer of Settlement
servedonWilde ... 121

Wilde’s first Offer of Judgment (for $6,600.00+),
dated December 13, 2001, served on Kolupar ... ....... 123

May 13, 2001 Evidentiary Hearing transcript wherein

Judge Crivello recommended that the Trial Court

reject the fee submission by Kolupar’s

counsel and recommended that Judge Cooper

award the Defendant $15,000.00infees .............. 125

Judge Michael Malmstadt’s July 2, 2001
Summary JudgmentOrder ............... ... ... 128



v

e e
1A WWEGTE BACKLI LN

¥.711358 °

WX

o B P e 445, Miasinlh W17

X X
gl. ,,",.LA.“ Al
TR T AT R it

R.App.-101



JASTROCH & LABARGE, S.C.

A PROFESSIONAL SERVICE CORPORATION

LEONARD A, JASTROGH ATTORNEYS AT LAW TELECOPIER 41 4-547-8165
GERALD L. LABARGE F.C. 8OX 1487
‘ FREEDOM SQUARE
BRADLEY J, BLOCH 840 W, MORELAND BLVD.
ALAN T. TARNOWSKI WAUKESHA, WISCONSIN B3187-|487 ATTORNEY

WILLIAM 8, POCAN
RANDALL M. ARONSON
BAVID J, LISKO
VINCENT P. MEGHA
FPAUL M. ERSPAMER
KAREN M. APPEL
DOUOGLAS C. GOEB

PauL. M, ERBPAMER
PHONE 41 4-547-261 |

June 14, 1995

General Manager

Wilde Pontiac of Waukesha
1603 East Moreland Boulevard
Waukesha, Wisconsin 53186

Re: Tammy Kolupar Transaction Involving Randy Thompson
Date of Sale: March 28, 1994
Our File No. 37 862

Dear Sir: -

This office represents Tammy Kolupar, who first purchased an automobile
from your dealership, a 1993 Pontiac Sunbird, in 1923. In March of 1994, your
then Sales Manager, Randy Thompson, suggested that she trade in the Pontiac
Sunbird for a 1985 Mercedes Benz 19E 4-door. Mr. Thompson indicated that Wilde
Pontiac was “just getting the Mercedes on the lot.”

Ms. Kolupar agreed to the trade-in arrangement suggested by Mr. Thompson,
brought in her Pontiac Sunbird to your dealership and picked up the Mercedes Benz
at your lot on March 30, 1994. She did not receive the title at the time she picked
up the vehicle and, in fact, did not receive the title until approximately April 4,
1994. -

When she received the title, she saw that the vehicle had been titled in the

name of Mr. Thompson, and in fact did not appear to be a vehicle owned by Wilde
Pontiac at the time of the sale.

Shortly thereafter, the odometer on the vehicle stopped functioning. She
also developed problems with the transmission, brakes, an axie which she was toid
had previously been bent, and non-functioning power windows. She had to
undergo substantial repair expenses at Berndt Classic Imports and spent hundreds
of dollars attempting to repair the vehicie. Despite this, she was unable to get the
vehicle to a point where it functioned reliably for her, which caused her to
ultimately give up and sell the vehicle for $2,000.00.
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General Manager
June 14, 1995
Page 2

Ms. Kolupar reports that the Mercedes which she obtained from your Iot on
March 30, 1994 had a non-functioning speedometer, which was not disclosed to
her on the Certificate of Title, in violation of Wisconsin and Federal law. In
particular, 15 U.S.C., Sections 1986, 1988 and 1989 provide for triple damages
for a person harmed through a failure to provide an accurate odometer statement.

In addition, Ms. Kolupar was not provided with the vehicle disclosure, which
is required by Section Trans. 139.04 in the Wisconsin Administrative Code. As
you know, Section Trans. 139.04(6) requires a used motor vehicle label, which
must appear on the car, to state that the vehicle is used and the prior use must be

‘clearly and specifically disclosed. As you also know, Section Trans. 139.04(4)
requires disclogure, on a label to appear on the car, of the results of a “walk-
around” and interior inspection, under-hood inspection, under-vehicle inspection and
a test-drive.

None of this information was disclosed to Ms. Kolupar before her trade-in

transaction in which she gave up her Pontiac Sunbird in exchange for the 1985
Mercedes.

Finally, the title she finally obtained on or about April 4, 19294 disclosed that
the vehicle was not owned by Wilde Pontiac, but instead owned individually by Mr.
Thompson. Of course, Mr. Thompson had told her that she was purchasing the
vehicle from Wilde Pontiac. Mr. Thompson was a sales manager at Wilde Pontiac
at the time and his statements to her were untruthful and fraudulent. His
statements were made with the intention of inducing Ms. Kolupar to enter into the
- transaction because he wished to bring about a transaction with her Pontiac
Sunbird and he wished to have an opportunity to unload his Mercedes, which had
obviously given him mechanical trouble. His untruthful and fraudulent statements
to her, while employed as a sales manager at Wilde Pontiac, constitute a violation
of the Wisconsin statute which prohibits fraudulent misrepresentations in
commercial transactions. That statute, Section 100.18, prohibits any person,
corporation or their employee from making untrue, deceptive or misteading
statements or representations in connection with commercial sales to the public.

Mr. Thompson'’s actions in selling a motor vehicle owned by him at the Wilde
Pontiac dealership premises also constitutes a violation of Section 100,18(5) of the
Wisconsin Statutes, since the sale at the Wilde Pontiac lot constituted an untrue
representation that the motor vehicle was owned by Wilde Pontiac (which would
suggest that Ms. Kolupar would have remedies against Wilde Pontiac rather than
against Mr. Thompson, personally}.

The bottom line here is that a very serious consumer fraud was worked
against Ms. Kolupar by Randy Thompson, your sales manager, His actions reflect
directly upon Wilde Pontiac. Consequently, Ms. Kolupar purchased a motor vehicle
which had severe and substantial mechanical problems, for a price of $10,300.00.

Mr. Thompson arranged for Ms. Kolupar’s financing at the Waukesha State
Bank, utilizing the assistance of his girifriend, who was a bank employee and
apparently an assistant loan officer.
R.-App.-103



General Manager

June 14, 1995
Page 3

in any event, Ms. Kolupar now faces litigation commenced by the bank to
collect the balance on the loan. Her damages consist of her $2,000.00 down
payment, approximately $1,800.00 made in car payments and for repairs, and a

balance of approximately $9,200.00 still owed to the Waukesha State Bank, for a
total of $13,000.00.

Tammy Kolupar was 18 years old at the time of this transaction. It is clear
that your employee, Mr. Thompson, took advantage of her and violated several
provisions in both the Wisconsin and Federa! Consumer laws.

The purpose of this letter is to advise you that we represent Tammy Kolupar
and that we are prepared to negotiate a resolution of her claim against Wilde
Pontiac within the next 15 days, or file a lawsuit against you in Waukesha County
Circuit Court, alleging the above consumer-referenced violations of State and
Federal iaw. If it is necessary to resort to a lawsuit, we will seek actual attorneys’
fees as allowed under the Federal Odometer Fraud Statute, as well as under the
Wisconsin Statute {Section 100.18), together with triple damages :
Odometer fraud statute). Ms. Kolupar also has remedies under s¢c. 718.01 {9 (b} of
our statutes, which relates to the rules governing motor vehicle dsalershi

| know that in earlier communications (before my involvement), Wilde Pontiac
has taken the position that the Mercedes sale was a private matter between Mr.
Thompson and Ms. Kolupar. in this regard, | direct your attention to the fact that
Mr. Thompson represented that the Pontiac-for-Mercedes deal was a “trade-in.” |
also direct your attention to sec. 100.18(5), which was violated in that Mr.
Thompson delivered the Mercedes to Tammy Kolupar on your lot, with “Wilde
Pontiac” signs visible everywhere. Finally, | address your attention to the attached
“F & | - DEAL WORKSHEET” document prepared by Mr. Thompson on a computer,
apparently at your dealership, and given to Tammy Kolupar to show her the

financing terms. Mr. Thompson clearly represented to Tammy Kolupar that she
was dealing directly with Wilde Pontiac.

! will leave it to you to assess the damage to Wilde Pontiac’s goodwill and
credibility when the local news media learns of a transaction in which an 18 year
old is swindled by your sales manager who tells her she is buying a trade-in vehicle
from your dealership, but leaves her with his own 9-year old, high-mileage sports
car with defective brakes, a bent axle and an inoperative odometer.

| invite your response to this demand letter. Ms. Kolupar indicates that she
is willing to settle, during the next 15 days, for her single damages of $13,000
(which includes the sum the Waukesha State Bank is seeking to collect from her).
Should you choose not to accept her offer, we will seek the statutory triple
damages plus actual attorneys’ fees through the litigation process.
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Should you choose to ignore this letter, your next communication from us
will be a Summons and Complaint filed in Waukesha County Circuit Court.

Thank you for your attention to this matter.
Sincerely,
PSTROCH & LABARGE, S.C.

W

_ PAUL M. ERSPAME
PME/sb

cc:  Tammy i(olupar

R.-App.-105
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CRAMER, MULTHAUF & HAMMES

ATTORNEYS AT AW
Surre 200
1601 East Racine Avenue
Posr Orrice Box 558
KamirYn Sawyer GUTENRUNST WavkesHA, WISCONSIN 53187

TRLEPHONE (414) 5424278
TeiscoPIER  (414) 542-4270

July 6, 1995

Paul M. Erspamer, Esq.
Jastroch & arge, S.C.
P.O. Box 1487

Freedom Square

640 W. Moreland Bivd.
Waukesha, WI 53187-1487

Re: Tammy Kolupar transaction involving Randy Thompson
Date of Sale: March 28, 1994
Your File No.: 37 862

Dear Mr. Erspamer:
This office represents Wilde Pontiac, Cadillac, Inc.
Your recent correspondence of June 14, 1995 has been turned over to our attention.

Any transaction between Mr. Thompson and your client relating to a 1985 Mercedes
Benz 19E was outside the scope of Mr. Thompson’s employment at Wilde.

At no time did Wilde have any ownershifa interest in the Mercedes Benz which you claim
your client purchased, nor did we ever place that vehicle on our lot for sale.

In addition, as you note in your correspondence of June 14, 1995, the title which your

client received indicated that the vehicfi)e was owned individually by Mr. Thompson rather
than Wilde.

Secondly, we have no record of your client ever paying to Wilde any sums of money for
the purchase of the 1985 Mercedes Benz 19E.

Any representations which Mr. Thompson may have made to Ms. Kolulpar were made in

his individual capacity and outside the scope of this employment at Wilde Pontiac,
Cadillac, Inc.

Your reference to Wisconsin Statute §100.18 is misplaced as Wilde did not undertake or

initiate any fraudulent representations to induce your client to purchase a vehicle which
it did not own and did not receive benefit from.
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Secondly, you make reference to §718.01(9)(b) of the Wisconsin Statutes. No such
section exists.

1 am assuming that you are referring to Chapter 218 of the Wisconsin Statutes which
does in fact govern the actions of automobile dealerships.

Again, I would point out that Wilde had no role in the transaction between Mr.
Thompson and your client as it relates to the purchase of the 1985 Mercedes Benz 19E.

The only files which Wilde has within its possession with regard to your client is the
urchase of a 1993 Pontiac Sunbird on April 4, 1994 at which time a lien was satisfied to
&1 Wauwatosa State Bank in the sum of $10,675.96 for your client’s benefit.

I trust that this will terminate your threats and accusations against Wilde Pontiac,
Cadillac, Inc.

If there is any further correspondence necessary with regard to Ms. Kolupar, please send
it to my attention directly.

Very truly yours,

Kathryn Sawyer Gutenkunst
KSG:jk
cc: Ms, Sharon Bloom
Mr. Patrick Donahue

R.-App.-107



STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE COUNTY
TAMMY KOLUPAR,

Plaintiff,

Case No. 00-CV-2571
Vs, Case Code: 30703

WILDE PONTIAC, CADILLAC, INC.
and RANDALL THOMPSON,

Defendants.

ORDER

Plaintiff, Tammy Kolupar, by her attorneys, Lisko & Erspamer, S.C., having moved
the Court to compel discovery regarding unresponded document requests served on the
Defendant on July 12, 2000; and

Itappearing to the Court that, consequently, depositions scheduled by the parties have
been cancelled; and

It appearing to the Court that the Court needs to establish a schedule in order to
resume discovery in an orderly fashion.

NOW, THEREFORE, IT IS HEREBY ORDERED:

That discovery in this case shall continue along the following schedule:

1. Defendant, Wilde Pontiac, Cadillac, will respond to Plaintiff’s
document requests, by providing copies of all materials
requested, including Randall Thompson's personnel file and all
documents in the possession of Wilde Pontiac, Cadillac
“pertaining to any motor vehicle purchase, sale or trade-in
transaction between Tammy Kolupar and defendants, including,

but not Iimited to, (a) 1993 Pontiac Sunbird and (b) 1985
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Mercedes Benz no later than thirty (30) days after September
25, 2000;

2, Depositions of Plaintiff, Tammy Kolupar, and of Mr. Jim
Vanderveldt, the present General Manager of Wilde Pontiac,

Cadillac will be completed no later than forty-five (45) days

after September 25, 2000.
Dated at Milwaukee, Wisconsin this day of , 2000.
BY THE COURT:

MICHAEL MALMSTADT
Circuit Judge, Br. 39
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STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE COUNTY

TAMMY KOLUPAR,
Plaintiff,
Case No. 00-CV-2571
VS. Case Code: 30703
WILDE PONTIAC, CADILLAC, INC,
and RANDALL THOMPSON,
Defendants.

ORDER ARISING FROM PLAINTIFF’S
MOTION FOR DISCOVERY SANCTIONS

The parties having appeared before me on November 27, 2000 on a motion filed by
the Plaintiff, Tammy Kolupar, seeking discovery sanctions against the Defendant, Wilde
Pontiac, Cadillac, Inc., based upon an assertion that Defendant, Wilde Pontiac, Cadillac,
Inc., has failed to fully and completely provide documents in its possession relating to any
transaction between Defendant and Plaintiff involving a 1985 Mercedes Benz and a 1993

Pontiac Sunbird motor vehicle.

The Court having heard the arguments of counsel and having reviewed the materials

and affidavits filed by the parties, now makes the following Order:

1. Based upon the assertions of Defendant’s counsel that Defendant, Wilde
Pontiac, Cadillac, Inc., has no more documents other than those already
provided, the motion by Plaintiff for discovery sanctions shall be held in
abeyance, without costs to either party;

2. Defendant, Wilde Pontiac, Cadillac, Inc., is and will be barred from

~ introducing, admitting or otherwise utilizing any documents relating to said

Mercedes or said Pontiac not heretofore disclosed to Plaintiff, for pu;gpscfs_gf

1 R ’ : |

o ompasam =
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admissibility at trial, for purposes of cross examination or for any other.
purpose whatsoever, including impeachment;

3. If it is subsequently shown to the Court’s satisfaction that Defeﬁdant has
withheld documents requested by Plaintiff, the Court reserves the right to
impose additional sanctions and remedies, including default judgment and
including sanctions against the offending attorney;

4. That Plaintiff, Tammy Kolupar, and Defendant’s general manager, James
Vanderfeld, will both appear for deposition on December 12, 2000, as
scheduled by the parties in open Court;

5. That the deposition scheduled for Randall Thompson on Thursday, November
30,2000 is hereby cancelled. Mr, Thompson’s deposition will be rescheduled
at a time convenient for all the parties, said deposition to be scheduled no later
than the close of business on Monday, December 4, 2000; and

6. That any further discovery disputes between the parties will be referred by the
Court to be heard and decided by a special master, who will be retired Circuit

Judge, Honorable Frank T. Crivello. Judge Crivello will be paid for his time

by beth parties wadla  The
at his usual mediation billing rate M&W
Cpim-‘*" r-e:tn.m A Ur Sluc,t'v )'5 3-’/°U"ﬁ K COS* °f T‘U’J‘

+Lt +,al¢o -f-p;l.;( /{ ,’1,/{/0/

Cr;ob”“ = +:nl¢. @

Dated at Milwaukee, Wisconsin this _/ 4 day of De r, er, 20007
céﬂu 90!
BY THE COURT:

i

ichae Malmstadt
Circuit Judge, Br. 39
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LAW OFFICES OF
CRAMER, MULTHAUF
& HAMMES, LLP
1601 E. RACINE AVENUE
WAUKESHA, WI 53185

( COLY

STATE OF WISCONSIN _ :  CIRCUIT COURT _ : MILWAUKEE COUNTY

TAMMY KOLUPAR,

Plaintiff,
Case No. 00 CV 002571
vs.
Code No, 30703
WILDE PONTIAC, CADILLAC, INC,,
a Wisconsin corporation, and
RANDALL THOMPSON,

FILED

Defendants.

10| 20 20 3
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The above-captioned matter having come on for hearing on May 24, 2001
before Frank Crivello, special master in the above-captioned matter, regarding a request
for a protective order by the defendant, Wilde Pontiac, Cadillac, Inc., relative to
producing its financial statements to plaintiff; and the plaintiff appearing by her attorneys,
Lisko & Erspamer, S.C. by Paul M. Erspamer, the defendant, Randall Thompson,
appearing by his attomeys, Atinsky, Kahn, Sicula & Teper by Philip L. Atinsky, and the
defendant, Wilde Pontiac, Cadillac, Inc., appearing by Patrick Donahue and by its
attorneys, Cramer, Multhauf & Hammes, LLP by Kathryn Sawyer Gutenkunst; and
special master Frank Crivello having heard arguments of counsel and reviewed the files,
records, and proceedings heretofore had;

Now, therefore,

IT IS HEREBY ORDERED:

1. That the financial statements of the defendant, Wilde Pontiac,

Cadillac, Inc., for 1994 and 1999 shall be produced to special master Frank Crivello
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within ten (10) days of May 24, 2001, which documents will be reviewed by special
master Frank Crivello in camera. In the event special master Frank Crivello determines
that the contents of said financial statements are insufficient, the defendant, Wilde
Pontiac, Cadillac, Inc., will be notified to produce additional information.

2. Said documents shall be held by special master Frank Crivello
until such time as a finding is made by the trial court that plaintiff has established a prima
Jacie case wherein punitive damages may be available. At such time, the financial
statements will be provided to the trial court by the special master.

3. ' In the event the trial court does not find the plaintiff has made a
prima facie showing which would allow for a claim of punitive damages, the financial

statements shall be returned to the defend;t, Wilde Pontiac, Cadillac, Inc., forthwith.

Dated this / Z day #2601.

Frank Crivello, Special Master
ts\ksg\clients\wilde\pontiac\kolupar\pld-Order re financial statements
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LAW OFFICES OF
CRAMER, MULTHATF
& HAMMES, LLP
1601 E. RACINE AVENUE
WAUKESHA, WI 53186

STATE OF WISCONSIN __: CIRCUIT COURT _ : MILWAUKEE COUNTY

TAMMY KOLUPAR,

Plaintiff,
Case No. 00 CV 002571
VS.
Code No. 30703

WILDE PONTIAC, CADILLAC, INC,, F

a Wisconsin corporation, and ‘ ILED

RANDALL THOMPSON, ;/{

4 n 4
Defendants. . AUG 23 am Z
JOTHIN EARAET
Clerk of Circuit Count
ORDER -

The above-captioned matter having come on for hearing on M 2001
before Frank Crivello, special master in the above-captioned matter, regarding a request
for a protective order by the defendant, Wilde Pontiac, Cadillac, Inc., relative to
producing its financial statements to plaintiff; and plaintiff appearing by her attorneys,
Lisko & Erspamer, S.C. by Paul M. Erspamer, defendant, Randal} Thompson, appearing
by his attorneys, Atinsky, Kahn, Sicula & Teper by Philip L. Atinsky, and defendant,
Wilde Pontiac, Cadillac, Inc., appearing by Patrick Donahue and by its attorneys, Cramer,
Multhauf & Hammes, LLP by Kothryn Sawyer Gutenkunst; and special master Frank
Crivello having heard arguments of counsel and reviewed the files, records, and
proceedings heretofore had; and as special master Frank Crivello directed plaintiff’s
attorney to prepare an Order and the same having not been prepared in a timely fashion;

And the above-captioned matter having come on for an additional hearing
on June 17, 2001 and special master Frank Crivello having heard arguments of counsel

and reviewed the files, records, and proceedings had;
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IT IS HEREBY ORDERED:

1. That the unsigned responses of defendant, Wilde Pontiac, Cadillac,
Inc., to discovery shall stand as original as though the same were signed at the time of
submission to plaintiff.

2. That plaintiff shall present Frank Holland for telephonic deposition
within thirty (30) days of the date of this hearing. Any documents Frank Holland has
responsive to any request tendered by defendant, Wilde Pontiac, Cadillac, Inc., shall be
provided to said defendant twenty-four (24) hours prior to his telephonic deposition. In
the event Frank Holland is not made available for deposition within thirty (30) days of the
date of this hearing, his testimony and any documents he might have produced had he
been deposed will be excluded from trial.

Amended at the hearing of July 17, 2001 as follows:

Plaintiff shall produce Frank Holland for purposes of a telephonic
deposition on or before July 31, 2001. In the event Frank Holland is not produced as
required herein, he shall not be allowed to testify at the time of trial. Any and all
documents in Frank Holland’s possession relative to the Mercedes Benz which is the
subject of this lawsuit shall be produced by facsimile 24 hours prior to the deposition or
on the date of the deposition should they be discovered by examination. Any document
not produced in that fashion will not be used at trial unless introduced by Wilde Pontiac,
Cadillac, Inc.

3. That plaintiff shall provide an itemization of damages with figures
and/or estimates for every item claimed as damages and totals within thirty (30) days of
the date of this hearing.

Amended at the hearing of July 17, 2001 as follows:

Plaintiff complied with said request on June 21, 2001.

-2
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4. That plaintiff shall submitted with particularity her exhibits that
may be used at trial. |

Amended at the hearing of July 17, 2001 as follows:

Plaintiff complied with said request in June 2001,

5. That defendant, Wilde Pontiac, Cadillac, Inc., may not introduce
any other documents at trial not previously produced with the exception of documents
produced by plaintiff.

6. That plaintiff shall itemize with particularity within ten (10) days
of the date of this hearing those documents her expert, Keith Baisden, will use in
formulating his opinion. The itemization will be by title and deposition exhibit number.
If not done within ten (10) days, Keith Baisden will not testify at trial.

Amended at the hearing of July 17, 2001 as follows:

Plaintiff shall provide a sworn affidavit from Keith Baisden no later than
August 15, 2001. Said affidavit shall state all of the opinions to which Keith Baisden will
testify in this case. The affidavit shall have an appendix and appended thereto and
referred to by him in the affidavit will be every document he relied upon in formulating
those opinions. If said affidavit is not received by August 15 with a copy being provided
to Special Master Frank Crivello, Keith Baisden will not testify in this case.

7. That defendant, Wilde Pontiac, Cadillac, Inc., shall provi&e to

plaintiff the business address for Amy Miller (sic) within five (5) days of the date of the

hearing,

Amended at the hearing of July 17, 2001 as follows:

The deposition of Amy (Mueller) Huber has been completed.

8. That discovery shall be extended sixty (60) days from the date of
this hearing.

-3- R.-App.-116



Amended at the hearing of July 17, 2001 as follows:

All discovery shall be closed July 31, 2001 except as stated herein, i.e., the
affidavit of Keith Baisden, and further, plaintiff will have the opportunity to depose
former Wilde used car manager Jon Green on or before August 15, 2001,

9, That defendant, Wilde Pontiac, Cadillac, Inc., and plaintiff shall
file within five (5) days of the date of this hearing an amended pretrial report including
addresses of the witnesses that may be called at the time.-of trial.

Amended at the hearing of July 17, 2001 as follows:

That has been complied with.

ADDITIONAL ORDERS FROM THE JULY 17, 2001 HEARING ARE
AS FOLLOWS:

10. That defendant, Wilde Pontiac, Cadillac, Inc., shall provide the.
date of birth and last known address for former Wilde used car manager Jon Green on or
before July 31, 2001.

11. In the event plaintiff fails to timely respond to the Request for
Production of Documents tendered by the defendant, Wilde Pontiac, Cadillac, Inc., via
correspondence dated June 21, 2001, said defendant may ask for an extension of

discovery by letter under the five-day rule.

Dated this ié_dday oi'c;l‘;?iOOl i

A e Pt ot
ank Crivello, Special Master

ts\ksg\clients\wilde\pontiac\kolupar\pld-Order of Kolupar
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LAW OFFICES OF
CRAMER, MULTHAUF
& HAMMES, LLP
1601 E. RACINE AVENUE
WAUKESHA, WI 53186

STATE OF WISCONSIN  : CIRCUIT COURT _ : MILWAUKEE COUNTY

TAMMY KOLUPAR,
Plaintiff,
Case No. 00 CV 002571
Vs,
Code No. 30703
WILDE PONTIAC, CADILLAC, INC,, ' FILED
a Wisconsin corporation, and
RANDALL THOMPSON, e / '
Defendants.
I0HN SARRETT
Clark of Circuit Court

ORDER

The above-captioned matter having come on for hearing on August 16,
2001 before Frank Crivello, special master in the above-captioned matter; and plaintiff
appearing by her attorneys, Lisko & Erspamer, S.C. by Paul M. Erspamer, and the
defendant, Wilde Pontiac, Cadillac, Inc., appearing by its attomneys, Cramer, Multhauf &
Hammes, LLP by Kathryn Sawyer Gutenkunst; and special master Frank Crivello having
heard arguments of counse! and reviewed the files, records, and proceedings heretofore
had;

Now, therefore,

IT IS HEREBY ORDERED:

1. That the defendants shall have the opportunity to order the
transcript of the deposition taken of Bradley Braun on August 10, 2001. After receipt of
said transcript, they shall have the right to impose any objections which may have been
interposed at the time of the deposition, in writing, with a copy of those objections being

filed with special master Frank Crivello.

R.-App.-118




2. In the event either of the defendants desire to continue the
deposition of Bradley Braun, they may provide written notice of that deposition and
proceed with the same.

3. The request of defendant, Wilde Pontiac, Cadillac, Inc., for a copy
of the retainer agreement between plaintiff and her attorneys shall be handled in the
following manner: by stipulation of the parties, the written retainer agreement shall be
filed with special master Frank Crivello within ten (10) days of August 16, 2001. In the
event special master Frank Crivello believes that additional information is required, he
will do so by written demand to plaintiff's counsel. In the event that the trial court
determines that plaintiff’s attorney fees are an issue, a request of special master Frank
Crivello shall be made and the retainer agreement turned over at that time.

4. Any document plaintiff has not produced or referred to with
specificity, either at the time of deposition, response to production of documents, or
supplementation thereto, shall not be used at the time of trial.

5. If, during the period of time in which the plaintiff supplements her
responses to discovery, i.e., certain documentation which plaintiffs indicate will be
forthcoming from the State of Florida, the defendants determine and/or discover that
additional discovery is necessary, they may apply to special master Frank Crivello for an__
extension of the discovery deadhne rritd /"?“4‘”‘ A é’é “ m(ﬁ ha “4‘5’ i

6. The request of defendant, Wilde Pontiac, Cadillac, Inc., for
plaintiff’s tax returns from 1992 to the present is denied based upon plaintiff’s stipulation

that she earned sufficient funds from the time of the purchase of the subject vehicle

through the present to make the loan payments to Waukesha State Bank, and further, to

satisfy any judgment obtained by Waukesha State Bank.
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7. Plaintiff’s expert, Keith Baisden, shall be barred from testifying at

the time of trial as no affidavit was produced, per the earlier order of special master Frank

Crivello.

Dated tkﬁsigﬁgday of g_{yﬁ/%m/—i%m
4 e

Frank Crivello, Special Master
ts\ksg\clients\wilde\pontiac\koluparpld-Order re untimely dep notice
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STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE COUNTY
TAMMY KOLUPAR,

Plaintiff,

Case No. 00-CV-2571
VS. Case Code: 30703

WILDE PONTIAC, CADILLAC, INC.
and RANDALL THOMPSON,

Defendants.

OFFER OF SETTLEMENT

TO: Wilde Pontiac, Cadillac, Inc.

c/o Attorney Kathryn Sawyer Gutenkunst

Cramer, Multhauf & Hammes, LLP

1601 East Racine Avenue, Suite 200

Waukesha, Wisconsin 53187-0558

Pursuant to sec. 807.01, Wis. Stats., the plaintiff, hereby offers to settle all claims
with Wilde Pontiac, Cadillac, Inc., on the following terms:

1. Defendant, Wilde Pontiac, Cadillac, Inc. shall pay to the plaintiff the sum of
$8.600.00 in damages;

2. Defendant, Wilde Pontiac, Cadillac, Inc. shall pay to the plaintiff the sum of
$25,000.00 in attorney fees and litigation costs (made payable to Lisko & Erspamer, S.C.);

Please take notice that if you do not accept this offer as provided in sec. 807.01(3),
Wis. Stats., and the plaintiff recovers a more favorable judgment, sec. 807.01(3), Wis. Stats.

provides that the plaintiff shall recover double the amount of her taxable costs and

disbursements.
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Please further take notice that if you do not accept this offer as provided in sec.
807.01(3), Wis. Stats., and the plaintiff recovers a judgment which is greater than or equal
to the foregoing Settlement Offer amount, sec. 807.01(4), Wis. Stats. provides that the
plaintiff shall be entitled to interest at the rate of twelve (12) percent per annum on the
amount recovered from the date of this Offer of Settlement until the amount is paid.

This Offer of Settlement must be accepted within ten (10) days of receipt thereof.

Dated at Waukesha, Wisconsin, this ?_?#%)y of November, 2001.

LISKO & ERSPAMER, S.C.
Attorneys for Plaintiff

(l)ﬁ Aa O/ZT 5/1.4/!’;——

Paul M. Erspamer
State Bar No. 1010824

MAILING ADDRESS:
Sunset Plaza, Suite 201

W229 N1433 Westwood Drive
Waukesha, Wisconsin 53186
(262) 896-2090

(262) 896-2081
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LAW OFFICES OF
CRAMER, MULTHAUF

& HAMMES, LLP
1601 E. RACINE AVENUE
WAUKESHA, W] 53186

STATE OF WISCONSIN : _ CIRCUIT COURT : MILWAUKEE COUNTY

TAMMY KOLUPAR,

Plaintiff,
Case No. 00 CV 002571

Vs,
Code No. 30703

WILDE PONTIAC, CADILLAC, INC,,

a Wisconsin corporation, and

RANDALL THOMPSON,

Defendants.

OFFER OF JUDGMENT

Pursuant to Wis. Stat. § 807.01(1), the Defendant, Wilde Pontiac, Cadillac,
Inc., hereby offers to allow judgment to be taken against said Defendant in the
above-captioned matter for the sum of Six Thousand Six Hundred ($6,600) Dollars plus

the taxable costs of the action.
Dated this 13th day of December, 2001.

CRAMER, MULTHAUF & HAMMES, LLP,
Attorneys for Defendant, Wilde Pontiac, Cadillac,
Inc.

Bm \DOM./(}JL
7 Katlfyn Say Gutenkunst
(State Bar No.-01000329)

CRAMER, MULTHAUF & HAMMES, LLP
Suite 200

1601 East Racine Avenue

P.O. Box 558

Waukesha, WI 53187

(262)-542-4278
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I certify that on December 13,' 2001, I served the within paper on other counsel of record

by mail, pursuant to Wis. Stat. § 801.14.
BY: M{r\xﬁkﬁ_

tiksg\clients\wilde\pontiacikoluparipld-Offer of Judgment
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All right. I have terminated Judge Crivello’s
testimony under 904.03. It’s just ¢umulative, wasting time.
Enough'’s enough. I do, however -- you are the special
master and I would like you to make a recommendation to the
Court on what the Court should do so that the parties can
present testimony and respond to it in their argument.

Judge Crivello.

MR. CRIVELLO: 1If it please the Court. As the
Court knows, I have sgpent. a considerable amount of time on
this case as a quasi judicial officer, and I have a lot of
experience in this area.

Just to put my recommendation into some
context, this is a case which would ultimately settle for, I
understand, $6,600.00. This is just barely above a small
claims case.

Having examined the case in terms of discovery
and evidence over the course of three hearings and months of
correspondence, I tﬁink that the discovery and evidentiary
issues in this case were grossly inflated. This was a
two-person transaction for an automobile. This wasn’t Arch
Diocese versus Lloyds of London, for example.

My fees on this case get to be more than the
amount of the case. My fees as special master. I think
that in a situation like this in my opinion the Court should

do equity. And in my opinion equity in this case is this:

87
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I think that the sensible way to dispose of this matter
would be to reject the fee submission as not timely filed.
You ordered it in February -- February 25th. Was submitted
last week, as I understand.

And in my judgment that is typical of the kind
of things .that occurred in this case. So I would disallow
the fee petition and I would adopt the offer in judgment and
award the plaintiff the $6,600.00, which apparently she has
accepted, and I would award $15,000.00 from the defendant to
the plaintiff in fees. BAnd that is how I would dispose of
this case if I were asked to.

I am troubled -- and I don’t mean to be
offensive to these-lawyers, who I -have a great deal of
professional respect for, but I am troubled with the notion
of hanging up an agreement that benefits the plaintiff and
which the plaintiff was to obtain because of this fee issue.
And I don’t think the case is worth much more than 15,000 in
fees, frankly. Although I know both sides spent a lot more
time than that.

When lawyers decide to do that, then they bear
the onus of that decision. And I guess that is all I have
to say, Judge.

THE COURT: “Thank you, Judge Crivello. I

appreciate your recommendation. Appreciate your service on

this case, your patience. And you are free to go and pick

88
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up your son.

MR. CRIVELLO: Thank you, your Honor.

THE COURT: I am going to leave the room for
five minutes and let the two lawyers talk to themselves
based upon the recommendation of Judge Crivello. Then we’ll
recommence.,

(Pause.-)

THE COURT: All right, back on the record. It
doesn’t look like the parties wish to take Judge Crivello’s
recommendation and consideration.

All right. It is 3:30. We got another hour,
hour and a half. 1Is there any other witnesses?

MR. ERSPAMER: We’'d call Tammy Kolupar, the
plaintiff.

THEREUPON,

TAMMY ROLUPAR,
the plaintiff herein, having been first duly sworn, was
examined and testified as follows:

THE COURT: Have a seat. State your name;
spell it for the record.

THE WITNESS: Tammy Lynn Kolupar,
K-o-l-u-p-a-r.

MR. LISKO: Your Honor, this is David Lisko.
I am going to be doing the questioning of this witness.

DIRECT EXAMINATION

89
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LAW OFFICES OF
CRAMER, MULTHAUE
& HaMMES, LLP
1601 E. RACINE AVENUE
WAUKESHA, WI 53186

STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE COUNTY
TAMMY KOLUPAR,
Plaintiff,
Case No. 00 CV 002571
VS.

Code No. 307Q3.-:;—--"

WILDE PONTIAC, CADILLAC, INC., FLED

a Wisconsin corporation, and T

RANDALL THOMPSON, I m
T -2 @

Defendants. | :

o

fhe® 7 ;
ORDER ARISING FROM WILDE Pop\I‘rIK(’:j CADILLAC,
INC.’S MOTION FOR SUMMARY JUDGMENT

The above-entitled matter having come on for a hearing on the 13th day of
June, 2001 before the Honorable Michael Malmstadt, Circuit Court Judge, on the motion
of the Defendant, Wilde Pontiac, Cadillac, Inc., for an order for summary judgment; and

The Plaintiff, Tammy Kolupar, having appea-red in person and by her
attorneys, Lisko & Erspamer, S.C. by Paul M. Erspamer, and the Defendant, Wilde
Pontiac, Cadillac, Inc. having appeared by its attorneys, Cramer, Multhauf & Hammes,
LLP by Kathryn Sawyer Gutenkunst, and the Defendant, Randall Thompson, not
appearing; and

The Court having heard the arguments bf counsel, reviewed the record
heretofore filed and being fully and sufficiently advised in the premises;

NOW, THEREFORE, upon all of the records, minutes, and proceedings

hereinbefore held, and upon the motion of the Defendant, Wilde Pontiac, Cadillac, Inc.,

R.-App.-128




IT IS HEREBY ORDERED:

L. Plaintiff’s cause of action for violation of the Federal Odomcier
Law is hereby dismissed with prejudice.

2. As a material issue of fact exists relative to Defendant, Randall
Thoﬁapson’s, apparent authority and whether his actions were within the scope of his
employment, the motion for summary of judgment of Defendant, Wilde Pontiac,
Cadillac, In¢., 1s denied.

Dated at Waukesha, Wisconsin this <> day o%@im.

BY THE COURT:

M kA

The Honorable Michael Malmstadt
Cirenit Court Judge Presi_ding

ts\ksg\clients\wilde\pontiac\kolupar\pld-Order Arising from Wilde’s MSJ

R.-App.-129



IN THE
SUPREME COURT OF WISCONSIN
COURT OF APPEALS (DISTRICT I) CASE NO. 02-1915
MILWAUKEE CIRCUIT COURT CASE NO. 02-CV-002571

TAMMY KOLUPAR,
Plaintiff—Appellant-ﬂ&ff+&yq€wﬁ
V.

WILDE PONTIAC CADILLAC, INC.
and RANDALL THOMPSON,

‘Defendants-Respondents.

ON APPEAL FROM THE CIRCUIT COURT
OF MILWAUKEE COUNTY
HONORABLE THOMAS R. COOPER, PRESIDING

REPLY BRIEF

LISKO & ERSPAMER, S.C.

Attorneys for Plaintiff-Appellant,
Tammy Kolupar

By: Paul M. Erspamer
- 8tate Bar No. 1010824

Sunset Plaza, Suite 201

W229 N1433 Westwood Drive
Waukesha, Wisconsin 53186

(262) 896-2090
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I. WILDE IS RESPONSIBLE FOR THE FEES INCURRED WHILE IT
PROLONGED THIS LITIGATION, WHILE IT EVADED
RESPONSIBILITY FOR ITS PREDATORY AND DECEPTIVE
PRACTICES THROUGH ITS STRATEGY OF DENIAL, DELAY AND
INTIMIDATION.

Wilde’s Affirmative Defense About Its “Central
Dispute In the Case” Cannot Be Used As A Shield To
Prevent A Consumer Who Recovers 100% Of Her Damages
From Recovering Reasonable Fees And Costs Needed To
Achieve That Result.

Wilde had a good faith, unsuccessful defense, so it
argues it need not pay Kolupar’s fees although she recovered
all of her damages just before trial.

Wilde would admit responsibility for Kolupar’s fees gnly

if she proves it exercised bad faith in defending the claim.

Wilde offers no legal support for this new argument.

First, Wilde did nothing to resgolve the claim before
suit. Embarking on what Appellate Judge Ralph Adam Fine
described as a “scorched-earth” “sleazy” and “Rambo” campaign,
Wilde prolonged litigation, increasing costs.

To recover fees and costs Kolupar need not prove bad
faith, or prove Judge Fine’s characterizations are true.
Kolupar must only show she prevailed, that fees and expenses
were reasonable, calculated at a reasonable rate.

Kolupar prevailed after two years, two pre-trials, two
failed mediations, and after discovery c¢losed when Wilde

offered §6,600.00 and costs (the $6,600.00 price, less

$2,000.00 sale proceeds). Kolupar recovered her damages.



Our federal courts define “prevailing party” thus:

*Liability on the merits and
regponsibility for fees go hand-in-
hand. ..

“Therefore, to gqualify as a prevailing
party, a civil rights plaintiff must
obtain at least gome relief on the merits
on his claim. The plaintiff must obtain
an enforceable judgment against the
defendant from whom fees are sought
[citationg]l, or comparable relief through
a consent decree or settlement.”

Farrar v. Hobby, 506 U.S. 103 (19%2).
In federal courts, a prevailing party who settles before
trial is awarded fees just as if she prevailed at trial:

“The fact that <respondent prevailed
through a settlement rather than through
litigation does not weaken her claim to
fees. Nothing in the language of 1988
conditions the Digtrict Court’s power to

award fees on full 1litigation of the
issues or on a judicial determination

"

Maher.;: Gagne, 448 U.S. 122, 129 (1980).

Wilde at p. 23 argues no responsibility for fees for
Kolupar’s demand letter, but no such charge is in this
invoice. (R. 103, 3-7) {(App. 18, 1-5). Yet “it is reasonable
to award attorney’s fees for time spent on demand letters
.* Hughes v. Chrysler, 188 Wis. 2d 973, 523 N.W.2d 197, 204
(Ct. App. 1994)aff’d 197 Wis. 2d 973, 542 N.W.2d 148 (1996).

Wilde’s “worksheet” (R.104, Exh. “D”) (Reply App. B) has
a “trade” value on Kolupar’s Pontiac which used car manager,

Bradley Braun, accepts (R. 58, 7) and resells at a profit (R.

68,4) (Reply App. D). Thompson’s deal spread “like wildfire”

2



(R. 99, 2) said Braun, also a manager, who did nothing to stop
it.

Sales manager Thompson showed this was a “trade-in” in
writing (R. 104, Exh. C)} (Reply App. C). But Wilde’s Mr.
Donahue said Kolupar (who transacted Wilde’s profitable deal
19473 with it) is not his “customer” so Wilde 1is not
regponsible (R. 129,28-29).

Wilde’s only offer came after Kolupar’'s attorneys spent
two years exposing its fraud, unnecessary if Wilde had come to
its senseg earlier. Wilde'’s tactics (withholding discovery,
bringing time-consuming motions for protective orders, change
of wvenue and summary judgment and conducting humiliating
interrogations} little impacted Wilde’s “central dispute in
the case” (See p. 27). Wilde’'s tenacious struggle (denying
Thompson’s managerial status and his obvious authority) drove
up everyone'’s fees.

Kolupar alleged Thompson was sales manager, and Wilde
denied it. Kolupar’s request for Thompson’s employment file
required Judge Malmstadt’s order to compel (R. 27). A 1992
“pay program document” from the file shows Thompson as
“Pontiac New Car Manager.” A termination checklist from 1994
calls him ™“NC Sales Manager,” and a “payroll department”
document calls him “new car manager.” (R. 63, 32-34) (Reply

App. A, 2-4).



Thompson admits he was Pontiac sales manager, and earlier
was finance manager (R. 63, 9-10). He prepared a worksheet
showing a “trade” in “Deal 15473" on Wilde’s computer (R. 104,
Exh. D) (Reply App. B). Yet Wilde conceded only that Thompson
was “assigtant” manager. (R. 63, 16).

Wilde deposed Ms. Anderson-Payne, a loan officer in
August, 2000. Thompson had faxed her a GMAC “Customer
Statement” calling this deal a “trade-in” of a Pontiac for a
Mercedes. (R. 63, 26-27) (App. 14). Thompson's document, from
forms available to him (R. 63, 11)corroborated Kolupar that
this was a trade-in.

If Wilde’s “good faith guestion” as to Thompson’s status
and authority, why did that continue after Ms. Anderson-Payne
produced Thompson’'s “statement” proving he called the deal a
“trade-in?” Once Wilde saw Thompson’'s denial (Wilde's brief,
1) was impeached in documents he prepared, Wilde’s good faith
defense evaporated. Judge Malmstadt said: . . . maybe
somebody at Wilde Pontiac better take a look . . . This GMAC

document shows she traded in the Pontiac on a Mercedes” (R.

125, 14, 18) (App. 11}. 1In August 2000, fees were $2,029.39.
(R. 103) (App. 18). Wilde was silent.

Under Crawford County v. Masel, 2000 WI App. 172, 238
Wis. 2d 380, 617 N.w.2d 1sé (Ct. App. 2000} a court may reduce

fees (where the hours are billed at a reagonable rate and



actually expended)only with “evidence to support the
reduction” showing time was billed unreasonably. 2000 WI App.
172 § 16. A judge determines ifgpecific discovery or motions
were unneeded. This Judge Cooper failed to do. Judge Cooper
echoed Mr. Crivello’s conclusgions that the action was “over-
tried” and “over-pled,” cited by Wilde at 21 and 31 as fact-
finding, insulated from review. These legal conclusions are
ripe for review. Kolupar settled at the first opportunity.
All her claims (including Wisconsin odometer fraud but not
federal odometer remedies) survived summary judgment. The
decision on review affirming this £flawed determination
jeopardizes Wisconsin’s long policy encouraging private
enforcement of cases under remedial legislation.

IX. NEITHER WILDE’'S BRIEF NOR THE RECORD DEMONSTRATE THAT THE
COURTS BELOW FOLLOWED A PROPER DISCRETIONARY DECISION-
MAKING PROCESS, OR THAT THERE WAS ANY ANALYTICAL BASIS
FOR THE $15,000.00 AWARD OF COSTS AND FEES, OTHER THAN
THAT WAS WHAT WILDE WAS WILLING TO PAY.

Judge Cooper never acknowledged that SCR 20:1.5 standards
governed his discretionary determination, or applied them to
the facts. Twice he expressly rejected “the time and labor
required . . .”(SCR 20:1.5(1) {(a)) which is also the lynch pin
of the federal “lcodestar” standard.

Wilde at 17, 20 argues this Court can infer Judge Cooper

followed correct standards in awarding fees, soclely because

Kolupar cited the standards and offered evidence addressing

5



them. Yet, Judge Cooper refused to consider time devoted to

Kolupar’s result:

“Now, as to the settlement and whether it
came early, whether it came late, I
can’'t draw anvthing negative to one side
or the other because that is the way all
of this is set up and that’s why we have
mediation and people go through it. And
there are economic decisions to Dbe
made...”
(R. 129, 73) {App. 9) [emphasis added].

When Judge Cooper declined consideration of attorney’s
time expended, he departed from any Wisconsin standard. He
further decided, with no authority, to off-set Wilde’'s
obligation to pay this prevailing consumer’'s fees, by
considering Wilde’s own fees:

“The flip side is Wilde has to swallow
whatever feesg they have. I think that
establishes what the statute intended by
the fee-scheduling statute.”

(R. 129, 73) (App.9)

Wilde says one can assume Judge Cooper considered correct
factors, never cited by him, in calculating the exact award
Wilde offered:

“I am ordering $15,000.00 fee to
plaintiff for attorney’s fees and costs
that was originally submitted as an offexr

of judgment.”
(R. 129, 73) (App. 9) [emphasis added].

In refusing to consider the time spent by Kolupar's
attorney, and refusing to congider whether Wilde's only offer

“came early, whether it came late, I can’'t draw anything



negative . . .” (App. 9, 73). Judge Cooper rejected SCR
20:1.5(1) (a), requiring him to consider “the time and labor
required . . .”

When Mr. Crivello conceded a prudent defendant assesses
a claimant’s case early to avoid fees, (R. 128, 48-49), Judge
Cooper said this was “not particularly material” (R. 128, 48)

showing he viewed the time needed for Kolupar's recovery as

irrelevant, not controlling.
Judge Fine notes that reducing a meritorious consumer’s
recovery by considering defense costs is unsupported:

“The trial court also justified its
minimal award of attorney fees to Kolupar
because ‘'[t]lhe flip side is Wilde has to
swallow whatever fees they  have.’
Neither the trial court nor the Majority
cites any authority for this startling
propesition - that a rich defendant can
frustrate at every turn a poor
plaintiff’s quest for justice and then
gay when the fee-shifting day of
reckoning has arrived, ‘I have
substantial attorneys fees myself, I
shouldn’t also have to pay the
plaintiff‘s.’”
2003 WI App. 175, 931.

Under Bahr v. Bahr, 107 Wis. 2d 72, 318 N.W.2d 391 and
Marriage of King v. King , 224 Wis. 2d 235, 590 N.W.2d 4890
(1999), a court may not acknowledge factors governing a
determination in form, but disregard them in substance.
Moreover, a court must “. . . illuminate the reasoning which

produced the resulting award,” reflecting application of the



correct standard. See Bahr, 107 Wis. 2d at 78. This judge
did far less than judges reversed in Bahr and King. Judge
Cooper mentioned no controlling standard and found his own,
preoducing a result alien to governing law.

Other - than reducing fees awarded Kolupar while
congidering Wilde’'s costeg in unsuccessfully defending itself,
Judge Cooper never said which guideline he followed.

Instead Of Criticizing The Dollar Amount Obtained,
The Lower Court Should Have Considered The Nature
Of The Result Obtained, Where Defendant Re-Paid
100% ©Of Kolupar’s Purchase Price From This
Fraudulent Sale, But Only After The Pre-Trial,
After The Close Of Discovery And Just Before Trial.

Kolupar should.be applauded for accepting Wilde’s belated
offer. Yet, former referee Crivello ridiculed her small
recovery. Kolupar settled when 100% of her damages were
offered. It is unfortunate Wilde withheld its offer on this
modest claim until just before trial, but that was wholly

within Wilde’'s control. Wilde squandered mediation

opportunities and ignored settlement overtures. Wilde paid

Kolupar’s claim at the last minute and shifted the battle from

its fraud —- a battle it could not win -- to Kolupar’'s fees,

By settling, Kolupar conserved judicial time, shortening a
week-long trial into a brief hearing. To encourage
settlement this resolution should be viewed the same as one

after trial. (See Maher v. Gagne, supra). If she had refused



settlement, Kolupar would face criticism for “over-trying” the
case (under Aspen, supra) and under Marek v. Chesny, 473 U.S.1
and Duello v. Regents, 220 Wis. 2d 554, 571, 583 N.W.2d 863
(Ct. App. 1998) may not have been awarded post-cffer fees.

The decision on review gsends an undesirable message, that
consumers must try their cases to demonstrate their merit
before fees and costs are fully recoverable.

Kolupar was confident of success, but not certain of
receiving more than $6,600.00. Kolupar responsibly accepted
Wilde's offer. The lower courts’ analysis should be rejected
as Wisconsin policy because the& failed to examine which party
delaved and complicated resolution. Kolupar was penalized for

the two vear delay before Wilde’s first offer, a delay within

Wilde's control.

Wilde admits Mr. Crivello conferred privately (although
it claims innocently) with its counsel. (R. 130, 4, 6). Its
appellate court brief at p. 29 claimed he was fact-finder/
special master under Sec. 805.17(2). If Mr. Crivello was a
judicial official, he could not confer and testify like a
partisan witness. Judge Cooper also learned information
“intimated” in “discussions” (R. 129,72) with Mr. Crivello.
This 1s a disturbing example of Jjudicial decision-making

with private discussions between defense counsel and Mr.

Crivello, and information “intimated” in “discussiong” between




Mr. Crivello and Judge Cooper . Similar procedures were
disapproved in Helmbrecht v. St. Paul Ins., 122 Wis. 2d 94,
362 N.W.2d 118 (1985). Judicial officials should not testify
in cases in which they participated because it calls their
impartiality into question, and unfairly prejudices the party
testified against. Indeed, Judge Cooper was surprised Kolupar
cross-examined Mr. Crivello {(R. 128, 19, 20). Wilde also
attempted to taint the process, engaging in a transparent move
to negatively predispose Mr. Crivello against Kolupar and her
attorneys (R. 128, 63-64).

III. KOLUPAR MADE A REASONABLE ATTEMPT TO SETTLE BEFORE
LITIGATION, SHE TRIED TO INFORMALLY RESOLVE EVERY
DISCOVERY ISSUE BEFORE RESORTING TO MOTIONS TO COMPEL AND
SHE DID HER BEST TO RESOLVE THE CASE EARLY (BEFORE FEES
BECAME TOO HIGH) THROUGH SETTLEMENT OFFERS AND HER
WILLINGNESS TO MEDIATE.

Wilde gambled that its pre-hearing brief argument [that
Sec. 218.01(9) (b) (1994) did not award fees to victims of auto
dealer fraud] (R. 96, 4-6) would succeed. Wilde also gambled
its herculean efforts at denial, delay and intimidation would
force Kolupar to abandon her claim. Wilde’'s gamble failed.

Wilde can adopt unsuccegsful strategies, but it must pay a

consumer’s fees if they fail. For example, the scheduling
order required mediation. Kolupar’s attorney wrote in March
2001, to schedule it. Wilde’s position (R. 129, 11} {(R. 104,

Exh. “F”)} threatened sanctions under Jandrt v. Jerome Foods,

10



Inc., 227 Wis. 2d 531, 597 N.W.2d 744 (1999). Wilde then filed
late its fruitless summary judgment motion, creating delay
{(since mediation awaits dispositive motions). Fees and costs
then were $15,589.50. (R. 103,4) (App. 18, 2}. When mediation
came, Wilde offered nothing.

Wilde argues at p. 14 that Kolupar's fees were reduced
under Aspen Services v. IT Corp., 220 Wis. 2d 491, 583, N.W.2d
849 (Ct. App. 1998) to “promote civility.” But the trial court
noted no incivility by Kolupar (R. 129, 52)and expressly did
not rely on Aspen (“Judge Mawdsley’s case out of Waukesha”) to
reduce fees since he found no wrongdoing. (R. 129, 73) (App. 9,
73} .

Kolupar informally sought compliance with discovery
requests before filing motions to compel. (Note letters
seeking voluntary compliance) (R. 24,9) (R. 125,13, lines 3-5}.
By contrast, Wilde moved for a protective order to block
Bradley Braun’'s deposition, its affidavit mis-stating
discovery had closed as to him (R. 135,8-9). Wilde’s counsel
learned of her mistake before the resulting August 16, 2001
hearing, but pressed on with an unnecessary hearing(R. 135,8).

Similarly, Wilde's appellate court brief at 6-7,
incorrectly argued Kolupar’s brief misrepresented the facts in
saying two discovery hearings were needed in September and

November, 2000, before Wilde in December (R. 128, 26)produced

11



vehicle documents requested in July, vioclating an order to
compel (R, 27).

In its brief at p. 11, Wilde again relies on Mr.
Crivello’s mistaken testimony that Kolupar was late in filing
her fee invoice under an order requiring disclosure in
“February” 2002. There was no such order (R. 127,13-14).
Wilde had the invoice since mediation in fall of 2001 (R. 128,
6). Wilde declined an adjournment to cure any surprise. (R.
130, 3). Costs in the invoice are undisputed in the record.

Wilde at p. 1 repeats that Kolupar and Thompson had a
vpersonal relationship,” a statement refuted by its factual
citation. Wilde's attorney asked Thompson if he had dated
Kolupar and he said no. (R. 58,86).

Wilde emphasizes an excerpt from former referee
Crivello’s comments of July 17, 2001. While dramatic,
Crivello later corrected himself. Mr. Crivello later testified

that neither Wilde’s attornevy nor Kolupar’s attorney had

prepared orders as 6rdered on that occasion (R. 128, 13-16),
because both were awalting a transcript.

Wilde’'s responsive brief accuses not only Kolupar's
counsel, but also Judge Fine of misrepresenting the record
when Judge Fine (2003 WI App. 175 § 26) noted Wilde questioned
Kolupar'’s friend, Jamey Robbins, about Kolupar’'s employment as

an exotic dancer. Wilde's brief denies this, inexplicably

12



suggesting misgsrepresentation or distortion by an appellate
judge. Wilde repeated this behavior on the record (R. 128,
98) (R. 129, 54).

Wilde's arguments that Kolupar was uncivil and the trial
court reduced her fee award on this basis are unsupported, and
cannot justify an award of 10% of the fees required to achieve
a full recovery for this teenage consumer.

CONCLUSION

Tammy Kolupar respectfully asks for an order awarding her
the fees and expenses presented to the circuit court, and
remanding for a determination of subsequent fees and costs
under Sec. 218.01(9) (b) (1994), Stats.

Respectfully submitted this 19" day of January, 2004.

LISKO & ERSPAMER, S.C.

Attorneys for Plaintiff-Appellant,
Tammy Kolupar

By: Q(,'«Q/L? _5/\./1/1 —

"Paul M. Erspamer
State Bar No. 1010824
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INDEX TO REPLY APPENDIX

Randall Thompson’s Employment Documents {showing status
as new car sales manager).

F & I Deal Worksheet for Wilde Deal No. 19473.

GMAC “Customer Statement” showing Pontiac for Mercedes
trade-in.

Inventory card showing Wilde's profitable purchase and
re-sale of Kolupar’s Pontiac.
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CRAMER, MULTHAUF & HAMMES, LLP

A WISCONSIN LIMITED LIABILITY PARTNERSHIP

ATTORNEYS AT LAW

Kathryn Sawyer Gutenkunst

Paul M. Erspamer

Lisko & Erspamer, S.C.

W229 N1433 Westwood Drive
Waukesha, W1 53186-1183

Surre 200
1601 EAsT RACINE AVENUE
Post OFFicE Box 558
WAUKESHA, WISCONSIN 53187-0558
TELEPHONE (262) 542-4278
FACSIMILE (262) 542-4270
E-MAIL ksg@cmbiaw.com

‘September 26, 2000

RE: Tammy Kotupar v. Wilde Pontiac, Cadillac, Inc., et a).

Case No. 00 CV 002571

_Dear Mr. Erspamer:

We enclose a copy of Wilde’s employment file for Randall Thompson.

KSG:ts
Enclosures

cc: Jim Vanderveldt
Sharon Bloom

Very trul yours,
%a%cr Gutew

/((""'3 //

(4 pages)




PAY PROGRAM
Effective

Salary:

Commission:

LU,

WILDE =22

1603 E. MORELAND BLVD,, WAUKESHA, WI 53186

S

(414) 542.0771 ISUZ )
PONTIAC NEW CAR MANAGER

Randy Thompson

March 1st, 1992

$800.00 monthly salary paid $400.00 on the 1S5th
and $400.00 on the last day of the month. Commission
to be paid by the 10th of the following month.

3% of New Pontiac Gross Excluding Fleet
3% of New Pontiac & Isuzu F&T Net
3%Z of Pontiac Program Car Gross for the month.

Régﬁy/%hoébson_

e

Iven Streckel



WILDE_ e oen

"EMPLOYEE TERMINATION CHECK LIST

Employee Name (;ZGLN\JLLA-Cﬁ*NOWMJ9§37V\
] .
Termination Date ’-\-§§ "qq

rosizion 10 Sarloo Ff\m\a%,u“

Termination Forms Date Sent
Health‘Ins Extension (Cobra) - Lk»&'lffi_
pental Tns Extension (Cdbra) L\“37’€EL_
401k Termination ‘ ?;~Vﬁ-€ﬂ_
Salesperson's License Sent to MVD 6*"["9%
7

Salesperson's Bonus Money

Salesperson’'s Plate Fee

Collected from Employee pate Collected

Salesperson’'s License Plates : -

Salesperson's lLicense J «ﬂ?'qi
7

A1l Keys Assigned to Employee

Comments:

FINAL DEMO SHEET RECEIVED

Copies of All Forms Sent are Attached

.
R0 L Dot Rle 10
DRV toleage Vs Sreathion 50 ()/ / %,@

NOR%
ot

1603 E. MORELAND BLVD., WAUKESHA, W1 53186 P e wse FAA G118



o
B

A

) f
EMPLOYEE NAME: b:%we ‘f % MINE DATE:

PAYROLL DEPAHTMENT

DEPAHTMENT: NQ«U (:A.Q VWW TERMINATION DATE: L‘} }95

START OR CHAN{E OF PAY AIE: CHANGE DATE:

N . L AEGULARLY BCIHEDULED HOURS:
sureavmor, T Ot by o
LFW Ore) (_'( { One)
BUDGET LOT 1MUCK CENTER FULL-TIME PART-TIME

COMMZ)‘@W D s Sl ()\O%/J—\UE?S‘Y/LL/A:/ %Y il

Dd.s cott T, Decudee) %@e& wﬂ-&mw

!\b’“%ﬁm@m R/ Mouppes Dwes .

REASON FOR 1emmmon S TNAS S*'jr;;\) M\[} Lp—’% Q@QNWNCQ,

ELMZIBLE FOMN RENINE? L\) l'("EL E:)c" LRl
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MAR 30, 19384

I DEAL NO 19473
2 DEAL DTE 03/30/94
3 STOCK NO

4 PRICE 89385.00
5 MSRP

6 BALLOON

7 REBATE

8 TRADE 8995.00
9 PAYOFF 10300.00

A=ADGL COMMANDS
CB/CB#=CRED BUR
D/D#=DESK DEALS
I/1#=INSURANCE
J=DEAL REVIEW

(LINE#)(M=MODIFY)(COMMAND)

SHIFT F1=FKEYS BANK=GMAC

L=CLEAR DEAL
N=ROLL PAYMENT
R=PER DAY COSTS
Q/Q#=BANK SELECT
W=LEASE COMPARISON <F11>=STORE DEAL

F&I - DEAL WORKSHEET

10 CASH DOWN 2000.00
11 DEPOSIT
12 LIC FEE
13 TITLE FEE 12.50
14 LIEN FEE 4.00
15 TIRE FEE

16 OTHER FEES
17 WARR PREM
18 RUST PROCF

Y=ROLL GROSS

X/X#=LEASE CONV

<F10>=DEAL RECALL

19 TERM

20 PYMNTS/YR

21 DAYS

22 AOR

23 APR

24 STATE TAX RTE
25 COUNTY TAX RTE
26 MON PYMT %

27 LUX TAX (Y/N)

28 ADJ,

<F12>=CLOSE DEAL

4770

36
12
45

6.52
12.00
5.00

SHCF9>=SALES MGR REVIEW

Z=MINT QUICK QUOTE SH<F10>=DISP GROSSES
<CTRL>I=MO PYMTS (INS)

<CTRL>0=MO PYMTS (TERM)

MONTHLY PYMT (10)

277 .58
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IN THE SUPREME COURT
Appeal No. 02-1915
Circuit Court Case No. 00-CV-2571

TAMMY KOLUPAR,
Plaintiff-Appellant-Petitioner,
V.

WILDE PONTIAC, CADILLAC, INC.
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STATEMENT OF INTEREST

Fairfield Resorts, Inc. is the largest independent timeshare company
in the world and has three timeshare resorts located in Wisconsin. Fairfield
is interested in this dispute because timeshare sales are regulated by the
Wisconsin Timeshare Act which contains an attorney fee-shifting provision
like the one before the Court. As set forth in Fairfield’s motion for leave
to file a non-party brief, Fairfield’s interest in the proper application of
these statutes arises because of timeshare litigation stemming from

Fairfield’s recent acquisition of the Peppertree resort in Wisconsin.



INTRODUCTION

This case arises against the backdrop of a long history in Wisconsin
of protecting the rights of consumers through both legislation and judicial
decisions such as Shands v. Castovinci, 115 Wis. 2d 352, 340 N.W.2d 506
(1985). A central feature of this legislation is the availability of fee shifting
to insure that consumers have access to lawyers to bring claims that might
otherwise not be economical to bring.

Fee shifting has led to increased consumer litigation where the
client, without a concern about paying legal fees, has little reason to
monitor or participate in the litigation decision making. The unintended
result can be protracted litigation where lawyers, unchecked by client cost
concemns and incentivized by fee shifting, eschew efforts to settle cases on a
reasonable basis, engage in extensive discovery and refuse to reach
reasonable compromise resolution of disputes during litigation.

The lower courts were right to conclude that this type of conduct

was present in this case and justified a fee reduction.



ARGUMENT
L FEE AWARDS MUST FURTHER THE PURPOSE TO PROTECT
CONSUMERS, AND NOT CREATE INCENTIVES FOR
OVERLITIGATION.

A fee award should serve the purpose of the fee shifting legislation
to provide consumers with access to lawyers. This purpose 1s not put at
risk when the court awards less than the full amount of fees requested
because the lawyer overlitigated the case. Riverside v. Rivera, 477 U.S.
561, 580, 91 L. Ed.2d 4606, 483, 106 S.Ct. 2686 (1986) (“Congress intended
fee awards to be ‘adequate to attract competent counsel, but . . .not produce
windfalls to attorneys.” )

A reasonable fee must balance of the need to provide fair
compensation with the need to prevent litigation conduct that wastes
resources:

Waste is not in the public interest. The Congress that
passed the Fair Debt Collection Practices Act in 1977
could hardly have wished to reward lawyers for doing
nonproductive work and wasting their adversaries'
time and the time of the courts as well. In directing the
courts to award "reasonable" fees, on the contrary,
Congress undoubtedly wished to ensure that the lawyer
representing a successful plaintiff would receive a

reasonable fee for work reasonably found necessary—
nothing less, and nothing more.



Lee v. Thomas & Thomas, 19 F.3d 302, 306 (6™ Cir. 1997). This balance
furthers the goal for “the just, speedy and inexpensive determination of
every action and proceeding.” Wis. Stat. § 801.01(2). Limiting an award
to “reasonable” fees provides an incentive to engage in reasonable
settlement efforts and participate in alternative dispute resolution. Wis.
Stat. § 802.12.

The trial court’s fee award served this balance. The trial court was
unambiguous that the “matter was over-tried.” (Kolupar App. 1,9 7.) The
court of appeals concluded the case “ballooned into a morass of discovery
disputes, ineffective communication, and general inefficiency.” /d. at Y 5.
Kolupar filed a “shot gun pleading”, engaged in conduct resulting in
sanctions, pursued discovery and evidentiary issues that were “overdone”
and “grossly inflated” and overtried the case. (/d. atY{7,17.)

Reducing a fee award for overlitigation is common and appropriate.
See Pierce v. Norwick, 202 Wis. 2d 587, 598, 550 N.W.2d 451 (Ct. App.
1996) ("[a]dversary positions have been strenuously pursued in the face of
more than ample opportunities to resolve the conflict"); Aspen Services,
Inc. v. IT Corporation, 220 Wis.2d 491, 583 N.W.2d 849 (Ct. App. 1998)

(““ *[a] plaintiff may not unnecessarily run up its legal bill in the expectation



that the breaching party will ultimately pick up the entire tab.” “ quoting
Fidelity and Deposit Co. v. Krebs Engineers, 859 F.2d 501, 506 (7" Cir.
1988)).

Reducing a fee award for overlitigation eliminates the unintended
incentive to litigate without regard to cost by operating as a surrogate for a
client who would not pay for overlitigation on an hourly basis. The risk of
non-payment forces the lawyer being paid on an hourly basis to conduct the
case in a reasonable fashion. This incentive disappears in a fee shifting
case where a party believes that it has no need to be reasonable because it
will recover its fees in the end. Reducing the fee award for overlitigation
brings the proper incentive back into line.

Circuit Judge Evenson recognized how this phenomenon works in a
fee shifting case:

An additional observation that does not neatly
fit into any of the above categories is the client
control over a lawsuit. When a client is directly
responsible for fees and costs, he or she has a
significant voice in the matter. A client, when
directly paying the attorney can weigh the legal
cost against the potential return. Risk, cost and
return are all part of an equation which serves
as a realistic check and balance in the legal
process. In a fee shifting case, particularly

when fee recovery is evident, this system of
checks and balances erodes. An attorney, when



looking to the other side for payment,
potentially loses the incentive to resolve small
disputes knowing that payment is likely to be
forthcoming. This case suggests that this
process was in play here. It leads this court to
the conclusion that aspects of the case were
overlitigated when a more reasonable approach
would have resolved the matter much more
quickly.

(Fairfield App. 9.) For example, fee requests have been reduced when a
consumer serves hundreds of interrogatories in a $10,000 case. (Fairfield
App. 15-16.)

The ABA Journal reported on similar conduct from a lawyer who
handles consumer cases and boasts that he makes "arbitrary settlement
demands" and piles up the fee award:

In his remarks at the conference and in later
interviews, he explained how the law works,
described some of the unfair practices he has

encountered and detailed his strategy for
winning a case.

Rubin makes no apologies for his tactics,
despite his own admission that he relies on
technical violations of the law to bring a case,
makes arbitrary settlement demands 1rrespective

' The reverse is also true. The trial court would not reduce the fee if the defendant is the
cause of the excessive litigation. But as set forth infra, assessing fault is something for
the trial court to sort out.



of damages and eamns far more in attorneys' fees
than his clients are entitled to collect.

Mark Hansen, When Rubin Sues, Defendants Settle: Unscrupulous debt
collectors pay the bills for New Mexico consumer lawyer, 79 A.B.AJ. 28
(Jan. 1993). This strategy appeared to be at work here when Kolupar
demanded $13,000, threatened triple damages, and then just before trial
accepted Wilde’s offer of about half of that amount, $6,600. (Kolupar App.
21)

Allowing lawyers free rein to litigate to the hilt regardless of cost
cannot be justified as a means to “level the playing field.” This approach
needlessly protracts litigation and tiits the playing field against the
defendant. A good example is Kolupar’s initial demand threatening to go
to the media:

I will leave it to you to assess the damage to
Wilde Pontiac’s goodwill and credibility when
the local news media learns of a transaction in
which an 18 year old is swindled by your sales
manager who tells her she 1s buying a trade-in
vehicle from your dealership, but leaves her
with his own 9-year old, high-mileage sports car
with defective brakes, a bent axle and an

inoperative odometer.

(Kolupar App. 21.)



This Court should not reward this unreasonable approach with full
fee awards. Consumer lawyers have significant leverage to force a
defendant to settle on unreasonable terms by pursuing a litigation strategy
that forces the defendant to choose between the lesser of two evils: incur
significant litigation costs to raise legitimate defenses or to settle on
unreasonable terms to save defense costs. The Seventh Circuit condemned
this practice in consumer cases. Mirabel v GMAC, 576 F. 2d 729, 731 (7th
Cir. 1978) (“The costs of these suits already forces many claims to
settlement™); see also Murphy v. Equifax Check Services, Inc., 35 F. Supp.
2d 200, 204 (D. Conn. 1999) ("It is apparently plaintiff's counsel's view that
she has a right under the FDCPA to continue this action so as to increase
her attorney's fees.")

The dissent is correct to be concemed about the availability of legal
services if lawyers are not fairly compensated. (Kolupar App. 1, §25.) But
that concern is misplaced in this case. Declining to compensate lawyers for
overlitigation will not eliminate legal services for consumers. To the
contrary, affirming the court of appeals will signal that lawyers have a duty
to litigate fairly and efficiently, regardiess of the source for payment of

fees.



IL THE IMPORTANT ROLE OF THE TRIAL COURT IN
DETERMINING A REASONABLE FEE MUST BE
RESPECTED.

A. The Trial Court Is In The Best Position To Evaluate
Reasonableness.

Much of Kolupar’s briefing requests this court to resolve disputes
over what did or did not occur at the trial court level. This Court should not
accept this invitation because it encourages inappropriate appeals of factual
matters and undermines the important role the trial court plays in the
determination of a reasonable fee award.

This Court emphasized the importance of the trial court in Standard
Theatres v. Transportation Dept., 118 Wis. 2d 730, 349 N.W.2d 661 (1984)
because the trial judge is most familiar with the litigation and is in the best
position to evaluate the reasonable value of services provided during the
case. Id. at 757 quoting, Tesch v. Tesch, 63 Wis. 2d 320, 335, 217 N.W.2d
647 (1974). The United States Supreme Court established this same rule in
the seminal case of Hensley v. Eckerhart, 461 U.S. 424, 76 L. Ed. 2d 40,
103 S. Ct. 1933 (1983) (. . . We reemphasize that the district court has
discretion in determining the amount of a fee award. This is appropriate in

view of the district court's superior understanding of the litigation and the



desirability of avoiding frequent appellate review of what essentially are
factual matters.”)?

This role is the same with findings by a discovery referee.
Discovery is where many cases go awry. When they do, the discovery
referee is in the best position to make judgments about fault based upon
close contact with the litigants. The process worked well here where the
discovery referee “was quite familiar with the discovery” and was “able to
offer insight into the general demeanor of the attorneys and their efficiency,
or lack thereof.” (Kolupar App. 1, q 13.) Allowing trial courts to rely on
the discovery referee’s conclusions will encourage litigants to conduct
litigation in a reasonable fashion at all stages of a case, and not simply
when they appear before the court.

Re-weighing facts and circumstances on appeal inevitably leads to a
high risk of error. A good example is the dispute over references to the

“club dancer” and “breast implants.” Kolupar blames this on Wilde, while

? This Court has recognized an exception to the rule of deference “with respect to
determinations of the value of legal services.” Fireman’s Fund Ins. Co. v. Bradley
Corporation, 2003 WI 33, 1 67, 261 Wis, 2d 4, 42, 660 N.W.2d 666, 685 (2003). This
exception was first established by this Court in Will of Gudde, 260 Wis. 79, 86, 49. NW.
2d 906 (1951) to address the concem when a trial judge determines the value of legal
services “basing the same upon the judge’s own knowledge.” Id. This exception should
not be extended to include a de novo review of factual findings that are made at the trial
court level based on record evidence and assessing the conduct of counsel.
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Wilde shows that Kolupar’s lawyers raised the subject in a deposition. This
same rehashing of the trial court proceedings appears throughout the briefs.
Kolupar reargues the circumstances to claim the trial court was in error, and
Wilde-Pontiac responds one by one with the other side of the dispute. Since
this Court was not present during the trial court proceedings, it is
impossible to sort out from a cold appellate record what really occurred and
how each event fit into the dynamic of the trial court proceedings.

This Court should not endorse an approach in fee determinations that
creates another round of fee litigation by expanding the authority of the
appellate courts to re-weigh the facts.

B. The Trial Court Need Not Expressly Explain Each Factor
To Determine The Reasonable Fee.

A fee decision is necessarily an equitable judgment based on the
specifics of the case and should not be reversed because it does not explain
the application of e¢ach factor in SCR 20:1.5. The United States Supreme
Court outlined the standard:

There is no precise rule or formula for making
these determinations. The district court may
attempt to identify specific hours that should be
eliminated, or it may simply reduce the award
to account for the limited success. The court
necessarily has discretion in making this
equitable judgment.

11



Hensley, 401 U.S. at 436-37. This Court applied this approach i First
Wisconsin Nat. Bank v. Nicolaou, 113 Wis. 2d 524, 538, 335 N.W.2d 390
(1983).

A mechanical application of the considerations in SCR 20:1.5 was
not necessary where the excessive fees resulted from overlitigation. Still,
the trial court considered many of the factors. (Kolupar App. 1,9 17.) The
trial court also agreed with Kolupar’s central point — that a fee award must
recognize the central purpose of the fee shifting statute to insure that “a
little guy can take on a big guy.” (/d.)

Contrary to Kolupar’s suggestion, the fee award reflected the most
important factor in determining a reasonable fee: the limited success
achieved by Kolupar. Hensley, 401 U.S. at 440. Kolupar’s original
demand was for $13,000 which Kolupar threatened would be tripled under
the odometer fraud statute for a total of $39,000. (Kolupar App. 21.)
Wilde successfully defeated the triple damage threat by obtaining summary
judgment on the odometer fraud claim. (R-App. 129.) Kolupar’s ultimate
recovery of $6,600 was less than 20% of the amounts claimed in the
complaint which would have totaled $39,000, plus attorney’s fees.

The reduced fee award properly reflected this limited success.

12



1II. THE AMOUNT AT ISSUE MUST BE TAKEN INTO ACCOUNT
TO FULLY EVALUATE WHETHER THE FEE REQUESTED IS
REASONABLE.

The trial court was correct that the amount at stake is an appropriate
factor to consider when determining a reasonable attorney fee award. This
factor is explicitly included in SCR 20:1.5 that expressly directs that “{t]he
amount involved” is a factor to be considered. Other statutes such as the
Wisconsin Consumer Act also direct that the amounts involved be
considered. Wis. Stat. § 425.308(2)(c).

This Court has long held that the amount of money or value of the
property affected are proper factors to consider when determining
reasonable attorneys fees.  Fireman's Fund Ins. Co. v. Bradley
Corporation, 2003 WI 33, § 67, 261 Wis. 2d 4, 42, 660 N.W.2d 666, 685
(2003); Three & One Co. v. Geilfuss, 178 Wis. 2d 400, 415, 504 N.W.2d
393 (Ct. App. 1993) citing Touchett v. E.Z. Paintr Corp., 14 Wis. 2d 479,
488, 111 N.W.2d 419, 424 (1961).

Considering the amount at issue does not mean that the trial court
adopted a proportionality standard. All the trial court did was determine
that given the amount at issu.e, Kolupar pursued an unreasonable litigation

strategy that justified a reduction in fees. Far from making a proportional

13



award, the trial court adhered to the direction to “ensure that attorneys are
compensated only for time reasonably expended on a case.” Riverside, 477
U.S. at 580 (emphasis in original).

Kolupar cannot avoid this conclusion by arguing that there was no
finding that its discovery was unnecessary. With the wide scope of
discovery in civil litigation, lawyers can conduct almost unlimited
discovery and later justify it as within the broad scope of discovery allowed
by the rules. But that does not make the discovery reasonable in the
context of the case. Consumer lawyers are not exempt from making the
same litigation choices that lawyer representing an hourly client must face.
Discovery must be carefully tailored to seeck what is reasonably necessary
under the circumstances of the case.

There is no reason to compensate for excessive discovery in a fee
shifting case when, in the hourly context, the paying client would demand a
discount.

CONCLUSION

For the foregoing reasons, the judgment of the Court of Appeals

should be affirmed.
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STATE OF WISCONSIN CIRCUIT COURT SAUK COUNTY

SEAN DEGUIRE
and JEAN DEGUIRE,

Plaintiffs,
Vs. -

PEPPERTREE RESORT Case No. 00CV298
VILLAS, INC,, et al,

Defendants.

MEMORANDUM DECISION - ATTORNEYS FEES AND COSTS

Background Facts
Attorneys fees and costs are the final issue for resolution in this lengthy

and contentious litigation. The underlying facts are quite straightforward.
Plaintiffs purchased a timeshare condominium from defendants Peppertree. The
individual defendants were involved in aspects of the sales transaction. After
purchase, plaintiffs sued seeking cancellation of the contract, monetary damages
and other relief. This case is one of a multitude of cases brought in various
Wisconsin counties against the corporate defendants, Peppertree. The principal
case has now settled with plaintiffs receiving a $6000 payment, cancellation of
the contract, a cleansing of their credit record and other considerations.
Plaintiffs’ counsel has made a request for attorneys fees of $120,332.50 and costs

of $9,124.42. The fees and costs issue has been extensively briefed and argued in

those briefs.
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Decision

In most litigation the so-called “American Rule” applies. This rule
provides that e\ach litigant generally pays his or her own litigation fees and costs.
An exception to the rule has been statutorily created where a party prevails on
certain causes of ’action. These exceptions are referred to as fee-shifting statutes
and the éﬁes applicable to this litigation are §§100.171, 100.18 and 100.20, Unfair
Trade Practices, §425.308, Wisconsin Consumer Act and §707.57, Wisconsin
Timeshare Act.

The threshold question under the fee-shifting statutes is whether a party is

the prevailing party. If so, once a party does prevail under one of these statutes,

an award of attorneys fees is mandatory. First Wisconsin Nat. Bank v. Nicolaou,

113 Wis.2d 524, 536, 335 N.W.2d 390 (1983). A party need not prevail on all
claims in order to be a prevailing party. The statutes are to be liberally

administered to put the aggrieved party in as good a position as if the creditor

had complied with the law. Footville State Bank v. Harvell, 146 Wis.2d 524, 539,

432 N.W.2d 122 (Ct. App. 1988). Adequate awards of attorneys fees are necessary
to carry out the policies of the statutes. Id at p. 539. Some of the general policies
behind these statutes are to encourage injured parties to bring actions to enforce
legal rights, to act as a “private attorney general,” tc deter impermissible conduct
of parties and to provide a necessary backdrop to the state’s enforcement

powers. Shands v. Castrovinci, 115 Wis.2d 352, 340 N.W.2d 506 (1983). These

ctnfiAld Ann o n 7D



policies recognize that absent the ability to recover reasonable attorneys fees
many smaller claims would not be privately enforced thus providing little
deterrence or threat to offenders. The policy also recognizes that the attorney
general cannot reasonably prosecute all claimed statutory and administrative
code violations.

The burden of proof lies with the attorney submitting the fee request to

prove the reasonableness of the fee when it is questioned. Standard Theatres v.

Transportation Department, 118 Wis2d 730, 748, 349 N.W.2d 661 (1934).
Reasonableness involves a discretionary determination by the court. 1d at p. 747.
A proper exercise of discretion employs a logical rationale based on the

appropriate legal principles and facts of the case. Chmill v. Friendly For-

Mercury, 154 Wis.2d 407, 412, 453 N.W.2d 197 (Ct.App. 1989). The court has the
inherent authority to determine whether attorneys fees are reasonable and to

refuse to enforce them if they are not. City of Sun Prairie v. Davis, 226 Wis.2d

73